
No. 13231

IN THE

®^t CHourt ofApp^B
^av% mntii (Exvtttit

FEGLES CONSTRUCTION COMPANY LIMITED
a corporation, and CHICAGO BRIDGE & IRON
COMPANY, a corporation,

'Appellants,

vs.

McLaughlin construction company,
a corporation,

Appellee.

Appeal From the United States District Court for the
District of Montana.

Smf 0f Kw^iin
J. F. EMIGH filed
47 North Main Street,

Butte, Montana
Jy^| 2 3 1952

JOHN MERRIOTT KLINE
First National Bank Building PAUL P. O'BRIEN

,

Glasgow, Montana CLERK

ATTORNEYS FOR APPELLEE

.*=5«

I





SUBJECT INDEX

Page

Statement of jurisdiction
2

Statement of the case
2

Statement of issues and evidence; 2
(a) Evidence of negligence and cause of fire 6
(b) The fire did result from hot rivets dropped

on appellee's property by appellant 11
(c) Fegles Construction Company, Limited, as

prime contractor, was liable for the negli-
gence of Chicago Bridge & Iron Company,
sub-contractor '

^g
(d) Appellee, McLaughlin Construction Com-

pany not guilty of contributory negligence.. 22
(e) Evidence fails to show negligence on the

part of appellee, McLaughlin Construcrion
Company

25
Summary of argument

28
Argument and authorities

; ^q
(a) Negligence

^q
(b) Cause of fire

33
(c) Proof by circumstanrial evidence sufficient.. 42
(d) Evidence of prior fires competent 45
(e) Fegles Construction Company prime con-

tractor liable
47

(f) Contributory negligence as defense not
available

^g
(g) Evidence fails to show contributory neg-

ligence °
^j

(h) Interest properiy allowed 53



TABLE OF AUTHORITIES CITED

Cases.

Amann v. City of Tacoma, 16 P. (2d) 601 48

American Surety Company of New York v. Cove

Irr. Dis. 54 F. (2d) 197 60

Baltimore & Potomac R. Co. v. Cumberland, 176

U. S. 232 ; 20 S. Ct. 38, 44 Law Ed. 447 52

Bourke v. Butte Electric & Power Co. et al, 33

Mont. 267, 83 P. 474 40

Burns v. Eminger, 84 Mont. 397, 276 P. 437 55, 56

Caledonia Ins. Co. v. Northern Pac. R. Co. 32

Mont. 46, 79 P. 544 55,60

Daly vs. Swift, 90 Mont. 52, 300 P. 265 56, 57, 61

Daniels v. Bi-Metallic Con. Mnfg. Co. 56 Mont.

284, 184 P. 836 - 53

Dewell vs. Northern Pac. R. Co., 54 Mont. 350,

170 P. 753 55

Diamond v. Northern Pac. R. Co., 6 Mont. 580,

13 P. 367 47, 53

Eskestrand v. Wunder et al, 94 Mont. 57, 20 P.

(2d) 622 61

Ewing vs. William L. Foley, 115 Tex. 222, 280 S. W.

499, 44 A. L. R. 627 58

Galbreath v. Armstrong, 121 Mont. 387, 193, P.

(2d) 630 62

Gilligan v. Denver & Rio Grande R. R. Co., 136

P. 958 39

II



Gilmore v. Mulvihill et al, 109 Mont. 601 98 P
(2d) 335

'

,,
ol

Grand Trunk R. R. Co. v. Richardson et al, 91 U S
454, 23 Law Ed. 356

'
'

4j

Harding vs. Johnson Inc Mont., 7 St Reo
172, -. P. (2d)

P;

43

Harrington v. H. D. Lee Mercantile Co. 97 Mont
40, 33 P. (2d) 553

'

43

Hefferhn v. Karlman, 29 Mont. 139, 74 P. 201 54

Hollenback v. Dingwell, 16 Mont. 335, 40 P. 863.... 51

Jacobs vs. USA, 290 U. S. 13, 78 Law Ed. 142 54
set- 26

'^J,^5,
Johnson V. Herring, 89 Mont. 420, 300 P. 535.... 42

Lake & Co. v. Mont. Horse Product Co. 109 Mont
434, 97 P. (2d) 590

'

54

Missoula Trust & Savings Bank v. Northern Pac
Ry. 76 Mont. 201, 245 P. 949 47

Neary v. The Northern P. Ry. Co. 41 Mont. 480
111 P. 226 '

^3

Necedah Mnfg. Corp. v. Juneau County, 206 Wis
316, 237 NW 277

'

59

Nilson v. City of Kalispell, 47 Mont. 416 132 P
''''

: : 52

Nord V. Boston & Mont. Con. Copper & Silver Co
33 Mont. 464, 84 P. 1116

'

53

North Bend Lumber Co. v. City of Seattle 199
P-9S8 '

5j

HI



Northern v. Boston Cons. Copper etc., Mining Co.

190 Fed. 722, 111 C. C. A. 450 41

Norton v. Great Northern Ry. Co., et al, 85 Mont.

270, 278 P. 521 42

Olds V. Von Der Hellen, 263 P. 907 3 3

Phelps et al. vs. Great Northern Ry. Co. 66 Mont.

198, 213 P. 610 56

Prosser v. Montana Cent. Ry. Co. 17 Mont. 372,

43 P. 81..^ 41, S3

Pullen V. City of Butte, 45 Mont. 46, 121 P. 878.... 46

Pure Oil Co. v. Chicago M. & St. P. Ry. Co. 56

Mont. 266, 185 P. 150 44

Robinson v. Woolworth Co. 80 Mont. 431, 260

P. 253 46

Seaboard Airline R. R. Co. vs. U. S., 261 US 299,

67 Law Ed. 664, 42 S. Ct. 354 59

Shope V. City of Billings, 85 Mont. 302, 278 P. 826.. 49

Spokane International Ry. Co. v. U. S. 72 Fed. (2d)

440 47

Stewart v. Pittsburg & Mont. Cop. Co. 42 Mont.

200, 111 P. 723 53

Texas Pacific R. R. Co. v. Behmeyer, 189 U. S.

468, 47 Law Ed. 905 41

Ulmen v. Schwieger, 92 Mont. 331, 12 P. (2d) 856.. 49

William V. Hample, 62 Mont. 594, 205 P. 829 53

Wright V. City of Butte, 64 Mont. 362, 210 P. 78....55, 56

IV



SiatufeSi

Revised Codes of Montana, 1935
Section 8689 .^• —•" -...i..- oZ

Revised Codes of Montana, 1947;
Section 17-204

54 ^^

Section 17-205
.54^ ^6, 57,61

Section 17-404.... .^
oZ

Section 19-103
^7

Section 93-1301-7
33 3^

Section 93-2001-1
33

Textbooks.

American Jurisprudence, Volume 15, pages 586
^^[

^

'

57
American Jurisprudence, Volume 27, page 517 43
American Jurisprudence, Volume 38, page 743 39, 40
American Jurisprudence, Volume 38, page 881 50

Corpus Juris, Volume 45, pages 1241, 1242, 1243.... 41

Corpus Juris, Volume 45, page 1246 45

Corpus Juris, Volume 45, page 945 49
Corpus Juris, Volume 45, page 972, 974 53

Corpus Juris, Secundum, Volume 65, page 1099.... 44

Montana Pacific Digest,

See Volume 29, Negligence, Section 2, (Citing many
Montana cases) 30

V



APPENDIX INDEX

Ap. Page

Proof by circumstantial evidence 1

Fegles Construction Company prime contractor

liable - S

Defense of contributory negligence not available

in this case 9

Memorandum opinion of Honorable W. D. Mur-

ray, Judge of the District Court for the District

of Montana 14

TABLE OF AUTHORITIES CITED

Cases. Ap. Page

Barcus v. Galbreath, .... Mont , 207 P. (2d) 557.. 8

Cincinnati R. R. Co. v. South Fork Coal Co. 139

F. 528 14

Cities Service Gas Co. v. Eggers 98 P. (2d) 114.... 5

Eickhoff V. Beard-Laney, 141 A. L. R. 1010 6

Exchange Sj;ate Bank v. Occident Elev. Co. 95

Mont. 78, 24 P. (2d) 126 8

Gilmore v. Ostronich, 48 Mont. 305, 137 P. 378 7

Ironside v. Ironside, 108 P. (2d) 1114 5

J. J. Mayou Mnfg. Co. v. Consumers Oil & Ref. Co.

146 P. (2d) 738 10

LeRoy Fibre Co. v. C. M. & St. P. Ry. 232 US 340.. 14

Missoula Trust & Savings Bank v. Northern Pac.

Ry. 76 Mont. 201, 245 P. 949 1

vi



Midland Valley R. Co. v. Barton, 129 P. (2d) 1007..2, 3

Paine v. Gamble Stores Inc. & O'Brien Merc Co
279 N. W. 257, 1 16 A. L. R. 407 .'.

;. g

Texts. Ap. Page
American Jurisprudence, Volume 20, page 1043.... S

American Jurisprudence, Volume 22, page 653 2
American Jurisprudence, Volume 27, page 517 9
Corpus Juris, Volume 51, page 1392 4
Fifth Dec. Digest, Key No. 482 (2) 4

VII





No. 13231
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FEGLES CONSTRUCTION COMPANY LIMITED
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McLaughlin construction company
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'
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District of Montana.

Honorable W. D. Murray, Judge Presiding

BRIEF OF APPELLEE
May it please the Court:

STATEMENT OF JURISDICTION
With the Statement of Jurisdiction, pages 1-2 Appel-

lants Brief, we have no contention.

STATEMENT OF THE CASE
With Appellants' Statement of the Case, as a general

proposition appellee finds no fault, except that it is re-



spectfully submitted that throughout such statement

appellants have lost sight of one fact which renders a

large part of the discussion and argument pointless, viz.

:

That from competent and persuasive evidence the trial

court did make findings of fact, findings of fact sup-

ported by evidence, findings of fact upon which the- ap-

pellants are asking this court to substitute its judgment

for that of the trial judge. This we respectfully submit

is not the function of this court.

In passing however, let the court not be mislead by

the statement in appellants' Brief that "the appellant,

Fegles Construction Company Limited had a separate

contract with the United States." (App. Br. p. 3) True,

appellant Fegles Construction Company Limited was

the "prime contractor" but it must be borne in mind that

all work done by appellant Chicago Bridge & Iron Com-

pany was as a sub-contractor under the so called "sepa-

rate contract" between Fegles Construction Company

Limited and the United States. (App. Br. p. 3)

STATEMENT OF ISSUES AND EVIDENCE

At the risk of tiring the court by a lengthy statement,

we feel, out of duty to our client, impelled to make a

somewhat more complete statement of the issues and

the evidence than appeared in appellants' brief.

The McLaughlin Construction Company, appellee,

recovered from the appellant, Fegles Construction Com-

pany, Limited, a corporation, and appellant Chicago

Bridge & Iron Company, a corporation, damages for loss

to appellee by fire, of various reinforcing steel, v/ood

forms, timbers, scaffolding, lumber and other materials

and time lost in repairing and replacing materials



destroyed by fire at the Fort Peck Dam resulting from
a fire occurrmg on the 16th day of July, 1947, by ap-
pellee alleged to have been caused by the negligence of
the appellant, Chicago Bridge & Iron Company, in
droppmg hot rivets onto the materials and work of the
appellee.

The Complaint charges Fegles Construction Com-
pany, Limited, as prime contractor and the Chicago
Bridge & Iron Company as sub-contractor, alleging
certam contracts between the parties by way of a sub-
contract from the Fegles Construction ' Company
Limited, whereby the Chicago Bridge & Iron Company
undertook to set in place and install three large steel
surge tanks at the Fort Peck Dam under the supervision
and direction of the appellant, Fegles Construction Com-
pany, Limited. Appellee seeks to hold appellant Fegles
Construction Company, Limited, on the theory that it
was the prime contractor; that at all times it had super-
vision of the work; that the work was of an inherently
and intrinsically dangerous and hazardous character;
(accent ours) that it was the duty of the Fegles Con-
struction Company, Limited, to see that the work was
carried on safely and with due regard to the rights of
other persons engaged in contracts on the Fort Peck
Dam that the work was actually performed under the
general direction of the Fegles Construction Company
Limited; that the Fegles Construction Company, as
prime contractor, could not delegate its duty to see that
the work was done safely and with due regard to the
rights of others, inasmuch as the work was in its very
nature inherently and intrinsically hazardous and such
duty could not, be under such circumstances, delegated.

Appellants, by way of answer to appellee's complaint,



each separately denied generally that the appellant, Chi-

cago Bridge & Iron Company, was negligent as charged

in the Complaint and particularly in permitting hot rivets

to drop upon work and materials of appellee; that the

fire complained of resulted from hot rivets dropped by

the appellant, Chicago Bridge & Iron Company, and

that damages were of the amount alleged in the com-

plaint. (Tr. pp 19-23)

As an affirmative allegation in its answer by way of

defense, the Fegles Construction Company, Limited,

(Paragraph 13, Tr. pp 16-17) alleges that the appellant,

Chicago Bridge & Iron Company, was an independent

contractor and had no relationship with appellant, Fegles

Construction Company, Limited, except that of a sub-

contractor accountable only for the furnishing and in-

stallation of the certain surge tanks and other structures

so that the same, when completed, would comply with

the requirements of the sub-contract mentioned in Para-

graph V of the Complaint ;
(Tr. pp. 14-16) , and that said

Appellant, Chicago Bridge & Iron Company, was not

at any of such times the agent, servant or employee of

said appellant, Fegles Construction Company, Limited

;

that Fegles Construction Company, Limited, did not

at any time have or exercise any direction or control over

the acts or omissions of the appellant, Chicago Bridge

& Iron Company, in or about the performance of the

work or the means or method employed by said appel-

lant, Chicago Bridge & Iron Company, in the per-

formanceof the work. (Tr. pp. 16-17)

In a second defense, the Fegles Construction Com-

pany, (Tr. pp. 17-18) , attempts to avoid liability by a de-

fense amounting to a charge of contributory negligence

on the part of appellee, alleging inter aha that the dam-



ages, if any, sustained by appellee resulting from the fireoccumng at the Fort Peck Powerhouse on July 16
1947, were occasioned solely by the carelessness andneghgence of appellee in that appellee and its respective
agents servants and employees, well knowing that theoiled forms, timbers and other materials installed by
appellee as described in its complaint, were highly in-flammable and combustible, did not at and preceding
he time of said fire exercise reasonable care and caudon

to prevent the same; that appellee well knowing that agreat fire ha2ard existed, negligently permitted com-
bustible material and trash, including broken timberdry burlap and other materials to accumulate in andaround said forms, timber and scaffolding and that
appellee used faulty electrical devices and electric

oWd'h n
"''''"^'"' "^°™ '' '' ^"^g^d -- em-ployed by appellee to patrol said property, to detect, re-port and put out fires which might occur, was requiredby appeUee to pile and sort lumber, wet down concreteand to perform many other duties which made it im-

possible for him to properiy patrol the said premises and
to detect and report fires, and that said watchman didnot patrol the premises where such forms, scaffoldingand etc were ocated and did not discover said fire unt^l
It was beyond control, and further, that appellee gen-
era ly did not exercise reasonable care and caution atand preceding the time of said fire to prevent said fireor to control the same; and that if appellee had used
reasonable care and caution, such fire would not have
occurred.

The appellant, Chicago Bridge & Iron Companv, after
a general denial of the complaint, (Tr. pp. 19-2^) Lv itssecond defense, sets up facts amounting to the defense of



contributory negligence in substantially the same lan-

guage as the appellant, Fegles Construction Company,

Limited.

The affirmative matters contained in the Answers of

each of the appellants are put in issue by appropriate Re-

plies filed by appellee, (Tr. pp. 24-25).

EVIDENCE OF NEGLIGENCE AND CAUSE OF

FIRE.

The evidence clearly shows that the employees of the

Chicago Bridge & Iron Company had, on numerous oc-

casions prior to the time of the fire on July 16, 1947,

negligently permitted red hot rivets to fall upon the

work, working space and materials of appellee. (Tr.

p. 126, p. 131; tr. p. 138; tr. p. 150; tr. p. 167; tr. pp.

185-186; tr. pp. 238-239; tr. p. 242; tr. p. 243; tr. p.

250; tr. p. 253-254; tr. p. 344;)

Which on occasions had started fires. (Tr. pp. 150-

151; tr. p. 154; tr. p. 344; tr. p. 239)

No effort was made by employees of the appellant

Chicago Bridge & Iron Company to retrieve or follow

up rivets dropped by employees. (Tr. p. 241) except

possibly on one occasion. (Tr. p. 257).

Employees of Chicago Bridge & Iron Company knew

hot rivets were being lost. (Tr. pp. 225-226 ; tr. p. 344)

.

Appellee's foreman made protest to superintendent

of appellant, Chicago Bridge & Iron Company about the

dropping of material, waste and hot rivets on appellee's

work, (Tr. pp. 126-131) and the practice did not change

(Tr. p. 131) and both appellants, Fegles Construction

Company, Limited, and Chicago Bridge & Iron Com-



pany^ prior to July 16, 1947, called the attention of MrH. H. Nicholson, Chief of Construction Division De-
partment of Army, Corps of Engineers, to the dang'erous
condition that existed to the McLaughlin Construction
Company working below them. (Tr. pp. 111-112).

Both parties were very much aware of the dangerous
condition. (Tr. p. 261)

s
»

The planking on the scaffolding of the Chicako Bridge
& iron Company staging was not tight. There was room
between the planking for rivets and bolts to fall through
^

•
P-

, '\J'^^
planking was not tight against the

surge tank. (Tr. pp. 108-109) There was no kickboard
outside to prevent anything from being kicked off of the
outside. (Tr. p. 109) This was called to the attention
of the contractor. (Tr. p. 109) Mr. Nicholson tried to
get the nyetmg crews not to work on the same shifts
above McLaughlin's men. (Tr. p. 109) The planking
on the staging was not fastened to the brackets (Tr
p. 346)

.

They were laid on metal brackets and nailed
together, but could be moved sidewavs at the convenience
ot the workmen. (Tr. p. 335)

Mr. McCloud, superintendent for the Chicago Bridc>e
& Iron Company tesdfied he "had been told rivets were
dropping in other words, that they were careless up
there, also had seen a rivet drop and start a fire. (Tr

\^r \m '^^^^ "^^"^'"^^^ the men regarding that."

McCIoud did not see that the employees complied
with his requests and objections in reladon to safety
practices. (Tr. p. 337) He left this up to the "pusher"and the men. (Tr. p. 337)

^

In the exercise of due care on the part of the Appel-



lants carrying on construction operation, the Chicago

Bridge & Iron Company could have employed nets to

prevent tools, waste and rivets being dropped by the

employees from falling on the work of the McLaughlin

Construction Company. (Tr. pp. 99-100) Such prac-

tice is used by the structural iron workers on other jobs

in the business and the safety net could have been lo-

cated over this area. (Tr. p. 100) The erection of nets

and various other devices would tend to increase safety.

Usual construction practices require the placing of nets

outside the scaffolding in a situation where there is a

hazardous condition existing to workmen below and

where there is a possibility of falling objects from work-

m.en above. (Tr. p. 107)

It is clear from this evidence that at the time most

of the work was going on it was at a level above level

2128 ; that it was possible that some means of protection

could have been afforded the workmen by nets or ex-

tending the scaffolding out vv^ider at this higher level

above the McLaughlin v/ork. (Tr. p. 108) While a

construction of a net at 2128 v/ould have interfered v/ith

McLaughlin (Tr. p. 55) , there was no riveting being done

on level 2128 on July 16, 1947; riveting was above (Tr.

p. 332), however, five feet above, some type of net could

be provided that would permit an opening to pour con-

crete through and still carpenters could have worked be-

low. (Tr. p. 108) Five feet would be normally enough

room to work on constructing forms. (Tr. p. 108)

Some time prior to the fire, according to appellants,

Chicago Bridge & Iron Company's men were working

seven feet above level 2128. (Tr. 344) Apparently a

net could have been used at level 2135 to 2140 where

Chicago Bridge & Iron Company men were working.

8



(Tnp 331). None was. The scaffolding of ChicagoBndge & Iron Company where men were rfveting at hemne of the fire was above the premises assigned to the

i^x. 4- f^ltfs E.X. 6) They were on levels 2135 and 2140

the Chicago Bridge & Iron Company over level 2128

McLaughhn Construction work. (Tr. p. 123 :Tr p 198)Chicago Bridge & Iron Company men were abouttwenty feet above McLaughlin (Tr. p. 243). Chicago
Bridge & Iron Company had about twenty men working
above McLaughlin on the day of the fire. (Tr. p. 33 1

)

Mr. Nicholson, the Government Engineer, testified on
cross-examination that while an occasional rivet will getaway from the passer, "it is the problem of the firm doing
the rivetmg, to so organize the work in that area at a

TnT- ''T ZT '''''^" P'-ec^^tions of passing rivetson the inside of the tanks, something that way that could
eliminate hot rivets

_

dropping down on other workmen.

orl^r- 1

' rT ""''"'^ '''^ ^°'"^'^g below anotherordmanly for that reason." (Tr. p. 110) It is clearfrom all of the evidence that the work had progressed tosuch a stage on July 16, 1947, that the Chicago Bridge

r"
Company could have installed nets to prevent hot

rivets and other debris from falling upon the McLaugh-hn Construction Company's working space, men, a^nd
materials. The riveting was being done about fourteen

Jut izt^riTi 'ztf
''' ^'^'^^''-'^ -- -

When the work of McLaughlin Construction Companywas resumed m July after the fire, safety nets were
installed and thereafter there was no more troub fTom



rivets dropping on the work below. (Tr. pp. 342-343)

These nets were provided by the Chicago Bridge & Iron

Company and brackets welded on to attach the nets to

by them. The nets were attached to the brackets by

the McLaughlin Construction Company. (Tr. pp.

342-343)

The Chicago Bridge & Iron Company did employ nets

inside of the surge tanks to protect its own employees,

prior to July 16, 1947. (Tr. p. 342)

It was admitted by Mr. McCloud, superintendent for

the Chicago Bridge & Iron Company, that a system of

passing rivets by the use of a pneumatic hose could be

used (and was used in the steel industry) and when such

a system is used there is no danger of dropping rivets.

(Tr. p. 339) Mr. McCloud did lamely excuse the Chi-

cago Bridge & Iron Company's failure to use such a

method by the assertion that "it didn't work out for

them", without further explaining why it didn't work

out for the Chicago Bridge & Iron Company. (Tr. p.

339) The evidence also shows that there had been talk

at the conferences of using barricades to protect the

workmen of McLaughlin Construction Company. Why

such barricades were not used, does not appear. (Tr.

p. 340)

McCloud, superintendent for Chicago Bridge & Iron

Company, said there was nothing different about the

job in question than in others in regard to keeping care-

less men ; that it was not a common thing for as high as

three or four rivets to be dropped in one day by his men.

(Tr. p. 337) It is apparent, however, from the record

that as high as three or more rivets were dropped on

successive days. (Tr. pp. 242-243 ; Tr. p. 254) and no

10



warning was given to the men working below when rivets
were dropped, (Tr. pp. 245-246) denoting a high degree of
carelessness and a callous disregard on the part of the
employees of Chicago Bridge & Iron Company, for the
safety of others. (Tr. pp. 242-245 ; Tr. p. 254) It was
stipulated parties well knew the condition was haz-
ardous. (Tr. p. 261)

The carelessness of Chicago Bridge & Iron Company's
employees is demonstrated by the fact that they piled
up these two pound rivets loose on the platform and not
in a bucket, directly over where the McLaughlin men
were working. (Tr. p. 309; Tr. p. 347) In fact, Mc-
Cloud did not know whether there were buckets to re-
ceive rivets up there or not, on the day of the fire fTr
p. 309) ^

THE FIRE OF JULY 16, 1947, DID RESULT FROMONE OR MORE HOT RIVETS DROPPED ON
APPELLEE'S PROPERTY BY APPELLANT
CHICAGO BRIDGE & IRON COMPANY.
From the evidence above cited and in parts quoted it

is clearly apparent that hot rivets falling upon the forms
timbers and material of appellee from the job of the Chi-
cago Bridge & Iron Company would, Ind did, start
fires. Further citation is unnecessary. These facts are
practically confessed. (Tr. p. 151 ; Tr. p. 153)

On July 16, 1947, McLaughlin Construction Com-
pany employees ceased work at 4:30 P. M. and left the
job. (Tr. p. 132) The work was inspected by the wit-
ness, Webb, to see if the forms were ready to pour con-
crete. He inspected the construction of the forms the
cleanliness of them, the cleanliness of the concrete with-

11



in the forms and the surrounding area, and found every-
thing in a very clean condition. The forms had no debris
inside. They had been blown clear. The floor of the
room had been swept. The ceilings had been blown out.

The recesses where beams would be placed had been
blown out. After the forms had been blown out, they
had been covervd with large fire resistant canvas tarps
to prevent dirt and debris falling into them. (Tr pp
133-134-135; Tr. p. 227; Tr. pp. 239-240; tr. p. 161*; tr*

p. 162; tr. p. 163; tr. pp. 164-165; tr. pp. 2Z^-236-2?>1)

When the clean-up work was completed, there were no
rivets in the form room. (Tr. p. 235) The rubbish was
removed from the room "around the corner to 'B' Ex-
hibit 11, four or five feet away from the doorway." (Tr.

pp. 236-238) This pile of rubbish was roughly a foot
high and three feet long. (Tr. p. 236) It was piled in

part of the area utilized by McLaughlin Construction
Company. (Tr. p. 237) In this connection, it is to be
noted that this pile of rubbish did not burn in the fire,

(Tr. p. 248) and no damage had been done in the room
where the scrap was piled. (Tr. p. 248) There were no
oil soaked rags or other similar material in the form
room. (Tr. p. 124; tr. pp, 226-227) There was no elec-

trical equipment or wiring in the form room. (Tr. pp.
126; tr. p. 182 ; tr. p. 205 ; tr. p. 223 ; tr. p 226; tr. p. 229;
tr. p. 237; tr. p. 240). There was only one conduit. (Tr.

pp. 215-216 and the wire in it was not energized. (Tr. p.

217) There was no material around the form room that
would cause spontaneous combustion. (Tr. p. 125) The
fire could not have been started by spontaneous combus-
tion in these areas which were to be concrete beams later,

under the circumstances, with the lining of the forms
oiled and with canvas dropped over them. (Tr. p. 208)

12



The forms were not oiled at level 2111. They weremade and oiled below on the ground and hoisted up and
installed. (Tr. p. 240)

The Chicago Bridge & Iron Company crew stopped
nvetmg between 7:45 and 8:00 P. M. on the day of the
lire. Ihe fire was discovered around 8:15 P M or a
httle after. (Tr. p. 263) When the fire was discovered
It was flaming pretty high. (Tr. p. 263) There is no
evidence as to how long the fire had been smoldering or
burning before it was found.

We have referred frequently to the "Form room "

% this we mean the forms on the porch of the power-
house which had been erected by the McLaughlin Con-
struction Company for the purpose of pouring concrete
to complete a wall of a room which would form a part
ot the powerhouse when completed. A complete de-
scription of the installation may be found between pages
1 1 5 to 120 inclusive of the Transcript.

This was a three sided room built on the powerhouse
the concrete wall of the power house already erected con-
stituting the fourth side. The length of the room was
appraximately 44 feet, the width of the room, approxi-
mately 16 feet, 9 inches, reducing to approximately 8
feet m width at each end for a distance of some 3 feet
with an over all height of approximately some 17 feet
This room, when completed, would have a small entranc^
at each end leading to corridors and porch portions of
the powerhouse. The room, consisting of forms for
pouring concrete was roughly a three sided box with
double wal s consisting of timbers, planking, form board
and oiled plywood

; these walls were supported by appro-
priate timbers and planking with spaces between the
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oiled plywood and form board, the spaces where the

concrete would be poured. Over the top of this room

were extended many beams, caps, etc. to support the

ceiUng of this room, which when cement was poured

thereon, would constitute a cement floor above. The

floor of this room was approximately at 2111, and the

roof or top a little below level 2128. Across the top of

the room were depressions in the floor or ceiling referred

to as recesses which ultimately, when filled with concrete,

and upon removal of the forms, would constitute con-

crete reinforced beams to support the roof of the room

in question, being the floor of the space above. These

recesses were lined with oiled plyboard restmg on caps

and held in place with timbers on the sides, and the roof

of the room consisted of plyboard resting on caps. The

forms and timbers and planks supporting the forms and

posts, caps, footings and so forth within the room to

support the roof constituted a very large amount of m-

flamable material.

When the forms had been completed on the 16th day

of July, 1947, a number of fire resistant canvas tarps

had been spread over the top which hung down loosely

around the sides, but did not wholly seal the top but let

some little air in, though there would be no material

circulation of air.

Exhibit 13 shows the general construction of the roof

and its supports; commencing at the floor and pro-

ceeding upward, we have first sills upon which were

placed wedges to adjust the height of the roof above. Then

in turn, came posts marked "B" on Exhibit 13 ;
then caps

resting upon the posts which are marked "F" on Exhibit

13 ; then in turn joist which would support the plywood

floor of the space above which are in turn marked "C"

;
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then the plywood floor on top of the joist. Recesses
were provided to receive concrete which when hardened
would constitute beams to support the ceiling or floor
above, marked '^H" on Exhibit 13, and over all was
stretched the tarpaulin frequently mentioned in the
evidence.

^

It is apparent, and the testimony discloses, that hot
rivets falling from above would first have to burn through
the fire resistant canvas, then through a layer of plywood.
If there were no cap or joist immediately beneath the
plywood, the rivet would then drop to the floow below,
either upon a sill or upon the bare concrete. If the rivet
dropped immediately over a cap, it would have to burn
through the cap. Rivets were heated to a degree of heat
from 1950 degrees to 2000 degrees (Tr. p. 307).

A rivet falling on the fire resistant canvas would
not be likely to blaze or flame. (Tr. 202) Upon fall-
ing on the plywood after passing through the canvas, it

might cause a temporary flame, then burn through the
plywood and fall below. (Tr. p. 348) It might burn
through the plywood or in some cases it might not. (Tr.
p. 348) Or the hot rivet upon falling upon a board might
just smoke and smolder. (Tr. p. 243)

In fact in experiments made by Mr. McCloud after
the flame died out the board smoldered for a time fTr
p. 348)

'

^ •

Mr. McCloud, superintendent of the Chicago Bridge
& Iron Company, upon cross-examination, admitted
that: "In burning through combustible material, such
as plywood, it chars the edges, flashes into flame, and
you immediately have the high heat, which is higher than
the heat of the substance being burned, so it chars your
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edges If it went on through, it might or might not

smolder." (Tr. pp. 350-351) Mr. Webb, foreman for

the McLaughUn Construction Company, testified that,

from his experience, as to rivets starting fire, they might

smolder for a very long period of time before they burst

into flame. (Tr. pp. 200-201)

In passing, it might be pertinent to point out that the

rivets in question averaged about 4 inches in length,

were about V/s inch in diameter and each weighed ap-

proximately 2 pounds. (Tr. p. 157)

The witness, R. L. Anderson, office manager for the

McLaughlin Construction Company, in July 1947, tes-

tified at length as to the removal of debris from the room

in which the fire occurred, when the debris was removed,

at the direction of the Army engineers on July 27,

1947. His testimony may be found at pages 219 to 224

in the Transcript and details minutely the manner in

which the debris was removed and the finding of various

rivets, particularly rivets lettered "F" and "G" com-

prising a part of plaintiff's Exhibit 16-A, B, C, D, E, I"

and G. (Tr. p. 140) The removal of the debris was by

a crew under the charge of the witness Webb.( Tr.^ p.

220) This debris consisted of heavy charred material,

and ash ranging in size from an egg to small particles.

It was pretty well compacted after the charred scaffold

planks had been moved. In order to remove these planks

workmen had to tramp around over the ashes and small

particles. The charred material was about a foot deep.

The witness took notes as the work progressed, of the

rivets and where they were found, which notes were

transcribed later in a typewritten form the following day.

In removing the debris, they started working from the

16



entry way to the porch and worked into the room, using
shovels and forks. The charred material had been
tramped upon and wetted down, which facilitated the
compaction of the same. Rivet "F", plaintiff's Exhibit
16 was found about eleven (11) feet from the South
wall of the room and about eight (8) feet from the power-
house wall, by Sig Mahlum; the rivet lettered "G" Ex
hibit 16, was found about five (5) feet south of the main
powerhouse wall, near the passage way and about three
(3) feet out from the wall. Both of these rivets were
found on the concrete. Ash and charcoal was the only
thmg over the rivets on the floor. (Tr. p. 174) 4bove
each of these rivets there was approximately a foot of
debris. No electrical wiring was found in "the debris
(Tr. pp. 220-224) Mr. Webb testified substantially
the same as Mr. Anderson, as to the finding of the
rivets. In describing the removal of the charcoal
and ash, he testified

: "The workmen started at the edge
of the bum and cleaned it off a fraction of an inch at a
time to be very careful if they would find a rivet thev
wouldn't disturb it." (Tr. p. 173) And, he testified it was
very apparent to him that the two rivets lettered "F"
and "G", plaintiff's Exhibit 16, had reached the floor
before debris had fallen on top of them. (Tr. p 140)
The other rivets, not including Exhibits 16 "F" and "G"
were found in the debris as they dug through it and be-
fore tne floor level. (Tr. p. 141) He testified that in
his opmion Exhibit 16 "F" had been heated in a forge
( Ir. pp 142-143) He was present when pictures were
taKen of the rivets and took some of the pictures him-
self. He idenified plaintiff's Exhibit 17 as a picture
which he took and had developed, which was taken
when the rivet was uncovered. Plaintiff's Exhibits 18
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18A, 19, 19A, 20 and 20A are photographs and enlarge-

ments thereof of rivets and the places where the rivets

were found. Exhibits 17 to 20 and 17A to 20A refer to

rivets "F" and "G" which were pointed out by the wit-

ness (Tr. pp. 146-147) The witness pointed out spall-

ing on the concrete floor and explained that this was

caused by the action of heat and that the heat had been

so intense as to cause the concrete to heat and spall.

(Tr. p. 145)

The rivets in plaintiff's Exhibit 16, with the exception

of "F" and "G", had fallen after the fire had occurred.

When a rivet was found care was taken not to move it,

until it had been uncovered and a picture taken of it.

(Tr p 227) (Tr. p. 196) It was stipulated by the appel-

lants that the rivets "F" and "G", as indicated on the

Exhibit, which was 15, were found under the circum-

stances detailed by the witnesses Webb and Anderson.

(Tr. p. 227)

The witness McCloud testified loose rivets were piled

on the staging where the Chicago Bridge & Iron Com-

pany men worked. (Tr. p. 309) That these rivets were

just stacked up like cordwood. (Tr. p. 336) There

were about eight or nine of them. He did not count

them. (Tr. p. 336)

It also appears from the evidence that the fire caused

more damage near the top of the forms than below. (See

Plaintiff's Exhibit 6) Mr. McCloud, the superintendent

of the Chicago Bridge & Iron Company, testified they

furnished buckets for rejects. (Tr. p. 308) But he

didn't know whether there were buckets up there or not.

(Tr. p. 308)
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FEGLES CONSTRUCTION COMPANY, LIMITED
AS PRIME CONTRACTOR, WAS LIABLE FORTHE NEGLIGENCE OF CHICAGO BRIDGE &
IRON COMPANY, SUB-CONTRACTOR

^

Paragraphs I, IV, V, and that portion of Paragraph
VI of appellee's Complaint in relation to the Prime Con-
tract of the appellant, Fegles Construction Company,
Limited, a corporation, and the sub-contract by it let
to the Chicago Bridge & Iron Company, are admitted
in the Answers of the said two appellants. The contract
between the United States and appellee, McLaughlin
Construction Company, was admitted in evidence as
Exhibit Number 1, (Tr. p. 73) and it was agreed by
counsel m open Court and stipulated between the parties
that Article 8 of appellee's Exhibit 1, appearing on page
4, is a standard clause and was a standard clause on the
Government contracts at the Fort Peck Dam and ap-
peared in the prime contract of Fegles Construction
Company, Limited. Also that the same was true of
Article 10 appearing on the same page; that the same
is true of Article 13 on page 5 of said Exhibit and of
paragraph GC-7, sub-title contractors appearing on page
numbered II-3.

Article 8 above referred to reads as follows

:

"Article 8. Superintendence by Contractor —The
Contractor shall give his personal superintendence
to the work or have a competent foreman or super-
intendent, satisfactory to the Contracting Officer
on the work at all times during progress, with au-
thority to act for him."

Article 10 reads as follows:

'^rticle 10. Permits and responsibility for work
Ihe contractor shall obtain all required licenses'
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and permits. He shall be responsible for all dam-

ages to persons that occur as a result of his tault

or negligence in connection with the prosecution ot

the work. Except for "Government property ,
as

defined in Article 27 (Liability for Government-

owned Property), the responsibility for which is

as stated in said Article, the contractor shall be

responsible for all loss or destruction of, or damage

to property that occurs as a result of his fault or

negligence in connection with the prosecution ot

the work, and shall be responsible for all materials

delivered and work performed until completion and

final acceptance. Upon completion of the contract

the work shall be delivered complete and un-

damaged."

Article 13 reads as follows:

"Article 13. Other contracts:—The Government

may award other contracts for additional work, and

the Contractor shall fully cooperate with such other

Contractors and carefully fit his own work to that

provided under other contracts as may be directed

by the Contracting Officer. The Contractor shall

not commit or permit any act which ivtll interfere

with the perjormance of work by any other Contrac-

tor." (accent ours)

Paragraph GC-7, Page II-3, reads as follows

:

"GC-7 SUBCONTRACTORS. The Contractor

shall within ten (10) days, or within such time as

determined by the Contracting Officer, after the

date of this contract, notify the Contracting Otticer

in writing of the names of all subcontractors pro-

posed for the work, the extent of the work to be done

by each, and the general terms and conditions ot

each proposed subcontract. If, for sufficient rea-

son, at any time during the progress of the work,

the Contracting officer determines that any sub-

2Q



contractor is incompetent or undesirable, he will
notify the Contractor accordingly and immediate
steps will be taken for cancellation of such subcon-
tract. Subletting by subcontractors shall be subject
to the same regulations. Nothing contained in this
contract shal create any contractural relation be-tween any sub-contractor and the Government."

In July, at the time of the fire, Fegles Construction
Company, Limited, was doing part of the work on the
surge tower proper, as distinguished from the surge tank
(
1

r. p. 80) At the time of the fire the surge tank proper
was being installed by Chicago Bridge & Iron Company
as sub-contractor of Fegles Construction Company
Limited (Tr. p. 81) however, the government looked to
l-egles Construction Company, Limited, for full super-
vision of the work of that portion of the contract sublet
to Chicago Bridge & Iron Company. (Tr. pp. 86-87)
The government looked to the Fegles Construction Com-
pany, Limited, to see that the contract was performed
in a safe manner. (Tr. pp. 86-87) In connection with
the work done under the prime contract, the Fegles Con-
struction Company, Limited, had a superintendent in
charge continuously where the work was being done.
(Tr. p. 87) That from sometime prior to the fire Fegles
Construction Company, Limited, and Chicago Bridge
& Iron Company, called Mr. Nicholson's attention to the
dangerous condition that existed with the McLaughlin
Construction Company working below them. The gov-
ernment, through Mr. Nicholson, had numerous con-
ferences trying to settle the conflicts. There were some
letters written and Chicago Bridge & Iron Company
through Fegles Construction Company, Limited, asked
permission not to commence work on May 1st, in ac-
cordance with the terms of the contract. (Tr. p. 112).
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WAS THE APPELLEE, McLAUGHLIN CON-

STRUCTION COMPANY, GUILTY OF CON-

TRIBUTORY NEGLIGENCE AS ALLEGED IN

THE AFFIRMATIVE DEFENSES OF THE TWO
APPELLANTS OR AT ALL, SO AS TO BE

BARRED FROM RECOVERY?

Primarily, it is the contention of appellee, that under

the circumstances, the defense of contributory negligence

is not applicable, inasmuch as it is a rule of personal con-

duct and not of conduct and relauon to ones property.

In the second place, it is the contention of appellee there

is absolutely no evidence in this case under any theory,

which would support the defense of contributory negli-

gence if the rule of contributory negligence applied, and

that defense was available to the appellants, or either

thereof.

At the time of the fire portions of levels 2111 and

2128 occupied by McLaughUn Construction Company

were in the exclusive possession of McLaughlin Con-

struction Company, subject only to the right of inspec-

tion and supervision by officers and employees of the

government. (Tr. p. 79)

Mr Nicholson testified: "There were certain work-

ing areas surrounding the powerhouse which had been

assigned to McLaughUn by the corps of engineers. 1 here

were additional areas that had been assigned to them

for construction purposes and the area which you re-

ferred to on the porch of the powerhouse, the 2111 to the

2128 level, was a construction area assigned to McLaug-

lin Construction Company for placing concrete. ( 1
r.

p. 79)

As to that particular area, they had exclusive right
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of possession, subject to the right of the officers of the
government of the United States for inspection (Tr
pp. 79-80 and Tr. pp. 87 and 88) Mr. Nicholson testi-
fied that the boundaries of the area which the McLaugh-
hn Construction Company had been given exclusive
possession of, were "The Porch area you refer to was,-
on exact dimensions, I don't recall—possibly 40 by'lS
feet inside, on the upstream pordon of the powerhouse
and was. Oh, you might say, sort of detached from the
main portion of the power house. That was built on
later from the ground level up and keyed and doweled
into the main porrion of the power house. It does not
support the surge tanks. It is a building feature of the
powerhouse, so, when you refer to the porch area, that
js the area I consider the porch area." That is the por-
lon Mr. Nicholson was speaking of when he said the
McLaughlin Construction Company had exclusive pos-
session and rights. (Tr. p. 88)

Mr. Nicholson further tesrified "I don't believe there
was a conflict there between the scaffolding necessary for
the surge tank and the McLaughlin form floor " fTr
p. 90) ^

'•

Mr. Nicholson further testified, "There was passage-
ways there. However, when jurisdiction was given to
one contractor in an area, it was the understanding of
the other contractors at least, that if occasion of tres-
pass was necessary through that area, it should be very
limited, and that they shouldn't use those areas as traffic-
ways unless necessary, and that should be under the
terms of the contract, to not conflict with the contractor
who had so-called exclusive jurisdiction in that area."

Mr. Nicholson also testified, that as to the particular
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premises where the surge tank was being constructed, the

contractor there would have, subject to his inspection,

exclusive use of those particular premises, the same as

McLaughlin Construction Company would have as to its

premises. (Tr. p. 85)

It was not only proven that the erection and construc-

tion of the surge towers and tanks was a hazardous un-

dertaking, (Tr. p. 313) testimony of the appellant's wit-

ness, McCloud, (Tr. p. 341) but it was stipulated in open

court by counsel for the appellants. (Tr. p. 153) It

was conceded by attorneys for the appellants that rivets

necessarily would fall. (Tr. p. 318) The following

colloquy will serve without further citation, to establish

full knowledge of the hazardous business being carried

on by the appellants.

COURT: "Of course, what you are talking about

here, it was dangerous to people working below. There

is no question of anyone being injured here."

MR. ERICKSON : "It was also dangerous to prop-

erty and he understood that, too."

COURT: "He understood that, of course, too, that

there may also be a fire hazard, but what he was con-

scious of, the defendants were conscious of, too; and his

responsibility and the responsibility of the defendants is

a little different, too."

MR ERICKSON : "I believe the record is abundant

to 'show that both parties were very much aware and

knew of the dangerous conditions."

COURT: "And that this is a hazardous occupation

of tossing red hot rivets around."

MR. ERICKSON : "And the degree of duty on each
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one IS contingent upon the knowledge they had. I want
to be sure the record is clear that the plaintiff is aware
as well as the defendants, of all the dangerous circum-
stances." (Tr. pp. 261-262)

IRRESPECTIVE OF THE LEGAL PROPOSI

J^^rH^J^^^^
CONTRIBUTORY NEGLIGENCE

IS NOT A MATTER OF DEFENSE IN THIS
CASE, THE EVIDENCE WHOLLY FAILS TOSHOW NEGLIGENCE ON THE PART OFAPPELLEE, McLaughlin construction
COMPANY, AND FURTHER THAT THE FIRFWHICH DID OCCUR, DID NOT OCCUR BYREASON OF IT COMMITTING OR OMITTINGAN ACT IN VIOLATION OF ANY DUTY INTHE PREMISES.

^
The defense of contributory negligence set up in the

answers of the respective appellants, being substantially
the same, alleged that the fire of July 16, 1947 and
damage to appellee resulting therefrom, if any, were
occasioned solely by the carelessness and negligence of
appellee m that appellee and its respective agents, serv-
ants and employees, well knowing that the oiled forms
timbers and other materials installed by appellee in the
location described in the complaint, were highly inflam-
mable and combusrible, did not, at and preceding the
time of said fire, exercise reasonable care and caurion to
prevent the same; in that (I) appellee negligently per-
mitted combustible material and trash, including broken
lumber, dry buHao and other material to accumulate in
and around said forms, timbers and scaffolding- — the
evidence above cited, and quoted in part, cleariy es-
tablishes the work space of appellee was thoroughly
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cleaned out by 4 :30 o'clock P. M. the day of the fire and

the only rubbish which did exist in that vicinity was a

small pile placed out in the corridor which did not burn

(See evidence above cited) (2) That apRcllee installed

and used faulty electrical devises and electrical wiring;

— there is not one word of evidence from which the

court might draw the inference that any electrical ap-

plicances or electrical wiring had been used m and about

the premises where the fire occured on the 16th of July,

1947 or at any other time, and that if there were any

such' electrical fixtures, there is certainly no evidence

that they were faulty, nor that the fire resulted from any

such electrical fixtures or appliances. (3) Ihattne

watchman employed by appellee to patrol said property

and to detect, report and put out fires, was required by

appellee to pile and sort lumber, wet down concrete and

perform many other duties which made it impossible for

said watchman to properly patrol said premises to detect

and report any fires which might occur, and that said

watchman, required by appellee to perform other duties,

did not patrol the premises where said forms, scaffolding

and timbers were located and did not detect said fire

until it was beyond control

.

The evidence clearly shows the watchman was not

hired to patrol the area and to discover fires in other

words, he was not a fire watchman, he was hired pri-

marily to watch against pilferage. His job was after

the employees were gone, to look over the shop buildings,

to see that the locks were locked and to be present there

in case anyone decided they needed a keg of nails or a

truck full of lumber. Mr. Funk, the watchman, worked

sometimes cleaning lumber and sometimes wetting down

concrete floors, if, McLaughlin Construction Company

26



was curing concrete. He did not have any particular
duty to watch for fire. (Tr. p. 185)

Mr. Webb did not give the watchman any directions on
the day of the fire to make a trip or regular trips up to
the form area. (Tr. p. 270) The watchman was em-
ployed primarily to prevent pilferage of material and
equipment, gasoline, etc. which was stored in the power-
house area and the area designated for use by the Mc-
Laughlin Construcrion Company, for storage. There
was no material amount of pilferageable equipment on
levels 2128 and 2111. Anyone removing something from
level 2111, would have to take it either over the side of
the building or down through the stairway and passages.
To take it over the side of the building would require the
use of equipment to lower it. (Tr. pp. 203-204) Mr.
Webb testified that he didn't deem it necessary to go to
Mr. McCloud or any other employee of the Chicago
Bridge & Iron Company, at the close of work, July 16,
1947, to caurion them to use every precaurion to pre-
vent fire during the period he was not there. He stated
he did^not deem it necessary, because from his point of
view, "they might drop rivets when our people were
there. Rivetors are naturally concerned with driving
rivets, they have very little concern of us or anyone in
the area

;
but if they knew our workmen were below, they

would probably depend upon us and our workmen to
put out any fires that started from hot rivets, but it was
my natural assumption that they knew we were off shift.
We were not below. I assumed that if thev did drop a
hot rivet, why they might chase it." (Tr. pp. 186-187)
There is absolutely no evidence that any person was in
the form area after the Chicago Bridge & Iron Com-
pany's employees quit work about 8:00 o'clock on
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the night of July 16, 1947, until the fire. The only man

who had been placed near that area was the watchman,

Cornelius P. Funk;—that he swept from the top of the

stairs near the porch area down; that was his work, to

keep them clean; the stairs in question, according to ap-

pellee's Exhibit 1, on the large blueprint, were about 25

to 30 feet from the form room. (Tr. p. 269) He was

not in the porch area where the fire was that night at

all. (Tr. p. 271)

And finally, it is alleged that appellee generally, did

not exercise reasonable care and caution at and pre-

ceding the time of said fire to prevent the said fire or

control the same. If appellee and its respective agents,'

servants and employees had used reasonable care and

caution said fire would not have occurred.

There is no evidence to support this claim, and the

burden of proof is on the appellants to establish con-

tributory negligence; there is no such evidence to cite in

connection with this allegation.

SUMMARY OF ARGUMENT

I Contrary to statement of Appellants the findings

of fact, made by the court, in some measure involve the

credibility of witnesses, and further involve the court s

exercise of its sound discretion in the matter of drawing

deductions, directed by law, from the failure of the ap-

pellants to produce at the trial, a great number of wit-

nesses, employees of the Chicago Bridge & Iron Com-

pany, who were in the position, if their testimony was

not unfavorable to appellants, to disprove the very facts

and circumstances appellees evidence clearly proved,

giving rise to the inferences that the fire was caused by

negligence of appellants as charged, such witnesses were
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not called nor was their absence in any way explained
or justified. It was the function and duty of the trial
court not only to determine the credibility of witnesses
testifying but to consider presumptions and inferences
arising from all of the facts and circumstances in the
case including the presumption against appellants aris-
ing from their failure to produce evidence readily avail-
able to them if favorable.

II. Cause of fire was not conjectural; a stronger case
of circumstantial evidence would be difficult to find.

The fire could have smoldered less than one-half
of one hour. Evidence, believed by the court, and which
the court had the right to believe, established the fire
was discovered at 8:15 P. M. or shortly thereafter, only
fifteen minutes after the Chicago Bridge & Iron Com-
pany employees left the premises. (Tr. p. 269)

Further, the court had the right to take judicial
notice, as it did, (Tr. p. 33) of facts of common knowl-
edge of mankind, one of these being that fires may

flTme
^°"'' °' ^^^' ^^"'^ ^^^""'^ breaking into

From the testimony of the witness, J. A. Webb, from
his demeanor on the stand, from his conduct and manner
of answering questions as well as from the courts own
observation of Exhibit 16-F, it was peculiarlv within the
court s discretion to determine, as it did, (Tr p 32) thn
nvet. Plaintiffs Exhibit 16-F, had been heated in "*a
forge.

III. It was the duty of both appellants and of earh
appellant to see that the work carried on by appellant,
Chicago Bridge & Iron Company, was done In a careful
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and prudent manner, taking into consideration the

hazardous and dangerous nature of the work.

IV Evidence regarding fires caused by rivets dropped

prior to the fire in question, was competent for the pur-

pose to which it was confined by the court, viz: for the

purpose of estabUshing "that defendants employed a

method of handling rivets which was dangerous, haz-

ardous and negligem; that a safe method was available

to defendants ; that as a result of the method used many

fires of necessity occurred; that defendants had notice

and knowledge of these facts" (Tr. p. 36)

.

V The work being inherently and intrinsically haz-

ardous and dangerous, the appellant, Fegles Construc-

tion Company, Limited, prime contractor, could not

delegate the duty imposed upon it by its contract with

the government and by law, to see that the work con-

tracted to be performed was done carefully and without

injury to others.

It was the very failure of the prime contractor to

exercise such proper and sufficient control of the sub-

contractor as the circumstances required that rendered

Fegles Construction Company, Limited, liable.

VI The allowances of interest upon the amount of

damages found by the court, was not abuse of discretion

and was fully authorized under the law.

ARGUMENT AND AUTHORITIES

NEGLIGENCE AND CAUSE OF FIRE:

We will discuss the points above enumerated in order

In which order first comes the question of negligence of

the Chicago Bridge & Iron Company in dropping heated
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rivets upon the work-place, forms and materials of ap-
pellee, and second, did the fire in question result from
such negligence.

From the evidence above quoted, it appears that the
practice of dropping red hot rivets upon the area oc-
cupied by appellee's employees and upon their forms,
timbers and material, was so common as to constitute
not only negligence but a most reprehensible course of
conduct amounting to nothing short of wilful and wan-
ton disregard of the safety of the workmen and the
property of appellee.

It appears from the evidence of appellants' lone wit-
ness, McCloud, that a method of handling the rivets
which was perfectly safe, that is, by a pneumatic tube,
was known to appellants, but they did not employ it;
again while possibly a net could not be employed to pro-
tect appellee's workmen and property when the Chi-
cago Bridge & Iron Company riveters were working at
level 2128, it could be employed when they were five (5)
feet higher and at the time of the fire, according to Mr.
McCloud's own testimony, they were riveting at level
"35" (2135) and level ^W (2140), or at least seven (7)
to twelve (12) feet above level 2128, the top of appellee's
forms, and yet no net was used, until after the fire; and
when used, no further trouble occurred; a net was 'used
by appellant, Chicago Bridge & Iron Company, to pro-
tect its own men, (Tr. pp. 340-342), but not to protect
the McLaughlin men and property, (Tr. p. 341) with
possibly one or tv/o exceptions, the Chicago Bridge &
Iron Companv made no efforts to retrieve the hot rivets
which they had carelessly dropped below and which had
started fires, and workmen cared very little regarding
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the others working on the powerhouse. Mr. McCloud,

superintendent of the Chicago Bridge & Iron Company

himself described the dropping of rivets as carelessness

—he should know whether or not his men were careless

when they dropped rivets, he was the only witness on

the job the appellants produced; and he said the drop-

ping of rivets was carelessness. It is pertinent to re-

mark here and to call the Court's attention to the fact

that of all the employees of the Chicago Bridge & Iron

Company who were actually doing the heating, passing,

bucking and riveting on this job, not one was called to

testify that no hot rivets were dropped during the hours

in question or as to any efforts exerted by them to either

prevent the dropping of rivets or to retrieve the rivets

which had been dropped. Nor was any explanation

made by the appellants why such witnesses were not

called.

If these men had been careful in their work and if

they had not negligently showered the workmen and

property below with hot rivets, their testimony would

have been the very best possible evidence in behalf of

the appellants. It was not produced. Instead of such

evidence, we find only the witness McCloud, who was

admittedly not present after 5 :00 o'clock on the day of

the fire, testifying that he told the men to be careful but

did not see that they followed his orders. He says his

men were careless when they dropped rivets. He was

offered as a witness to prove that the work was con-

ducted in a careful manner. His testimony is at best

secondary evidence as to the manner in which the work

was done, because, while he gave instructions, he did not

see that these instructions were followed; he was not

present a great deal of the time and apparently did not
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know what was happening except what "he heard."

The presumption is "That higher evidence would be
adverse from inferior being produced", (Section 93-
1301-7, RCM 1947, and cases there cited.)

Therefore the presumption is, that if the employees of
the Chicago Bridge & Iron Company, who actually did
the work of riveting had been called, their testimony
would have been adverse to the appellants.

Also:

"evidence is to be estimated not only by its own
mtrmsic weight, but also according to the evidence
which it IS m the power of one side to produce, and
ot the other to contradict; and therefore * * *
if weaker and less satisfactory evidence is offered
when It appears that stronger and more satisfactory^
was withm the power of the party, the evidence of-
tered should be viewed with distrust " 93-2001-1
RCM, 1947,
And see Olds v. Von Der Hellen, 263 P. 907.

CAUSE OF FIRE:

That the fire resulted from the heated rivets dropped
by the employees of the Chicago Bridge & Iron Company
is proven by the following facts : Mr. McCloud, super-
mtendent for Chicago Bridge & Iron Company tesrified
in part as follows

:

"Q. You have stated that as an experienced steel
man, and having observed a number of fires started
by rivets, that a rivet dropping on plywood to which
had been applied an oil with paraffin base would
tlash at the point where it would be (334) droDoed
IS that correct.? A. Yes, sir.

'

Q. Did you ever see a rivet placed on plywood with
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a paraffin base, that was oiled with a paraffin base

oil? A. Yes, sir.

Q. When was that?

A. We made some tests, (accent ours)

Q In those tests you made did that flash up and

burn? A. Yes, sir, in each instance.

Q. Did it burn on through?

A. No, sir, not in all cases.

Q. Did you find some go through?

A. In some cases, yes.

Q. When it went out did it leave the plank smol-

dering?

A. No, sir, it left the plank charred.

Q Did you examine, or anybody else in your

presence examine to see whether or not underneath

that char there was live coals ?

A. We did from time to time. I believe there is

a report on this test someplace, (accent ours)

Q Now, is that supposed to be a similar board to

this one? A. We tried to make it similar.

Q. And sometimes it didn't flash up, just smol-

dered?

A. No, in each case it flashed up. (335)

Q And the flash went out in some cases and it

smoldered, didn't it? A. No, sir.

Q. It burned on through?

A There was an immediate flash on all our tests,

even where we had used colder rivets that would be

normally driven, and time was kept on the lengtti

of time that elapsed that it would smolder, (accent

ours)

Q But the thing is, that when the rivet dropped

on to the plywood, the fire went out, so far as flame
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is concerned, that is correct, isn't it, and did in
your experiments, didn't it?

A. Not in each case. There was an immediate
tlashup when the rivet dropped on this.

Q. That's right.

A. Further smoldering for any period of time
wasn t. The record of the test is here some place
(accent ours) ^

Court: Ask him the question again. Just answer
the question.

(Question read back by reporter as follows:
But the thing IS, that when the rivet dropped on

to the plywood, the fire went out, so far as flame is
concerned, that is correct, isn't it, and did in your
experiments, didn't it.?")

^

A. Yes, sir.

Q. Did you make any tests on the form-board?
A. We used plywood that was oiled— (interl
rupted.) [336) ***** ^ ^^^

Q. And that is true of your testimony as to other
objects upon which a rivet might fall, there are someyou have never seen that would be combustible, butyou still say It would cause a flash?
A. Yes, sir. (337)

?'iU^^^
I presume, in your opinion, if it causeda ;iash and passed through the object, the flashmight die down as it did in your experiments theire might go out, and the rivet drop^hrough 'andleave it smoldering, it that true.? *****

A._ I answered the same question before and I

that. The temperature of a rivet is real high andfalling on combusrible material, you would im-mediately get a flame. (338)

Q. That's right.

A. Then the temperature of the rivet loses quite
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rapidly and there is nothing in a rivet to feed a

smoldering fire. You have no fuel m your rivet.

Your rivet is cooled below a stage where it can set

any further fire. In burning through combustible

material, such as plywood, it chars the edges, flashes

into flame, and you immediately have the high heat,

which is higher than the heat of the substance being

burned, so it chars your edges. If it went on

through, it might or might not smolder.

Q. Might or might not? A. That's correct."

(Tr. pp. 347-351)

The witness three times mentioned the tests made and

spoke of time kept on smoldering and examinations for

live coals from time to time: stated "the record on the

test is here someplace", but appellants failed to produce

it. Again the presumption mentioned in Section 93-

1301-7 RCM, 1947, prevails.

(6) "That higher evidence would be adverse from in-

ferior being produced."

Mr. Webb, superintendent for the McLaughlin Con-

struction Company agreed with this testimony and tes-

tified further that such plywood might smolder for a

long period of time. Mr. Webb further testified that

the canvas coverings were of fire resistant or flash proof

canvas and would not flame up while the heated rivets

were buring through. That red hot rivets would start

a fire under the circumstances described, is agreed; that

a fire did start under such circumstances, is beyond

doubt; that no other logical explanation of the fire is

established by the evidence is beyond doubt. The evi-

dence further establishes that the premises where the fire

occurred were immaculately clean when the forms were

covered with canvas at 4:30 o'clock P. M., the day of
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the fire; that rivets which had been heated in a forge
were found beneath all of the debris is a circumstance
establishing that such rivets had reached the floor before
the burning debris fell; that the burned forms and tim-
bers showed a greater degree of burning at the top, where
a rivet would strike in falling, than below. That spon-
taneous combustion would not have occurred.

Plaintiff's Exhibit 4, a photograph taken July 17
1947, after the fire, shows the burned forms, also it shows'
three rooms immediately below the burned forms simi-
lar to the room which was being constructed, which had
been built by appellee and no history of fire, or fires ap-
peared in relation to their construction; not until' red
hot rivets commenced falling from the work above is
there any evidence of a fire.

Not only is the proof of negligence overwhelming, but
the proof that the fire was caused by the heated rivets
IS far more than a preponderance of evidence It
amounts to proof to a moral certainty.

Ztr T,"^'
.'neglect', 'negligence', 'negligent' and

negligently' import a want of such attention to thena ure and consequences of the act or omission as aprudem man ordmarily bestows in acting in his

gr'aph'lT'™ ^^^ ''^^ ^^'^^ ^^-^0^' P--

In relation to their own affairs, the appellants to pro-
tect their own workmen and property did use one of the
safety methods testified to by Mr. McCloud. They did
use a net, but omitted to give this matter the same at-
tention m relation to the duty which they owed to ap-
pellee; not only did they fail to use a net, such as they
used with their own men, but they failed to use a pneu-
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matic rivet passer which would have prevented acci-

dents.

NegUgence is likewise defined as "The doing or omit-

ting to do an act in violation of a legal duty or obhga-

tion
" (See Montana Pacific Digest, Volume 29, Neg-

ligence, Sec. 2. Citing many Montana cases)

The appellants failure to provide means for catching

rivets when dropped was equally as negligent as the act

of dropping the rivets.

"It is said that while respondent niight, perhaps,

have claimed protection as against active negligence

vet that he could not do so as against what is

[ermed passive negligence.. That is, mere ac s of

omission as contradistinguished from acts of com-

mission. We cannot yield assent to the contention

Nor can we conceive any good reason for the sup

posed distinction. Where the law imposes the duty

^of ordinary care, it does not and cannot distinguish

between negligence arising from negative acts of

ommlssion or positive acts of commission The

only question that the law concerns itself with

under^uch circumstances is: Do the acts com-

plained of constitute want of oramary care, and, it

so, was the alleged negligence which is the vyant of

ordinary care the proximate cause of the ^jiiry in

issue? Where the acts complained of are m tact

willful or wanton, they as a general rue are at-

firmative, and as such are actionable m favor o a

bare Ucensee, and, indeed, may be so m fajor of a

trespasser. Palmer v. Railroad, supra. We think

that, where the law fixes want of ordinary care as

the test of liability, it becomes wholly immaterial

whether the warn of ordinary care arises from acts

of omission or from acts of commission. 1 hat is

the law does not inquire whether the negligence

was what is denominated active rather than passive
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—^positive rather than negative."
Gilligan v Denver and Rio Grande Railroad Com-
pany (Utah 1913) 136 Pac. p. 958-961.

This rule would be equally applicable to the failure
of appellants to retrieve rivets which the workmen had
dropped, this would be particularly true in the absence
of appellee's workmen.

"In accordance with the basic principle upon which
the duty to use care is predicated, one knowingly
dealmg with an agency which may cause harm to
others unless care is exercised, must answer for the
results which follow from a negligent failure to
exercise such care. Liability in this situation may
be predicated upon the principle hereinbefore
stated that one must take care so to use his own
property as not to injure others."
38 Am Jr. Pru. Negligence, Sec. 85 p. 743, Citing
Matthews v. St. Louis and San Francisco Railroad
Company 165 U. S. p. 1, 41 L. ed 611, 17 S. Ct. 243.

It was admitted that the work under progress was
hazardous and that the handling of red hot rivets as
described in the testimony was a dangerous operation.

"A higher degree of care is required in dealing with
a dangerous agency than in the ordinary affairs of
ite or business which involves little or no risk The
law exacts of one who puts a force in motion that
he shall control it with a skill and care proportioned
to the danger created and with appliance which
in view of the circumstances, are reasonably safe'
A§ the hazard from the use, or threatened use of
dangerous instrumentalities increases in
ail branches of the law, the responsibility of the
person employing them becomes stricter and in ex-
treme cases, may be the equivalent of insurance of
safety. Accordingly, it is well settled that one who
has in his possession or under his control an in-
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strumentality exceptionally dangerous m character

is bound to take exceptional precautions to prevent

an injury being done thereby. In other words, the

essential requirement of due care under the cir-

cumstances necessarily implies that the care re-

quired to prevent injury to others in usmg a dan-

gerous instrumentality is a great or high degree,

if not the greatest or highest degree, of precaution.

38 Am. Jur. Negligence Sec. 85, P. 743-744.

Also see:

Bourke v. Butte Electric & Power Co. et al.

33 Montana 267, 83 Pac. p. 474.

Where the Supreme Court of Montana says:

'What would be care in handling a force of little

danger might not be care in handling a force of

great danger, and might be negligence m handling

such a force. As the danger increases, so the degree

of care increases, which is required of persons who

are handUng the force. The degree of care required

is porportionate to the danger of the force, and,

where a force of highest danger is handled, a very

high degree of care is required in handhng said

force, to the end that no other person rightfully

minding his own business and not trespassing may

be hurt by the force."

We respectfully submit that the duty of the Chicago

Bridge & Iron Company and Fegles Construction Com-

pany, Limited, to protect the workmen and property of

McLaughlin Construction Company, imposed the exer-

cise of the highest degree of care and here the evidence

is clear that not only was no such care exercised, but

a wilful disregard of the rights and safety of the Mc-

Laughlin Construction Company's employees and the

property of the McLaughlin Construction Company is

exhibited throughout the testimony.
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Nor IS it a defense available to that appellant, or to
either appellant, that the work done by it was done in
the usual or customary manner, if in fact it was done in
such a way as to endanger the property of another. (To
sanction such a rule would be to sanction the taking of
private property without just compensation) (Com-
ment ours.)

45 Corpus Juris Negligence 1241, 1242 1243
Prosser v. Montana Cent. Ry. Co. 17 Mont. 372,

43 Fac 81.
'

Grand Trunk RR. Co. v. Richardson et al, 91 U S
454 23 L. Ed. 356.

'^^j^^s Pacific RR. Co. v. Behmeyer, 189 U. S. 468,

^°/an%V:^T^°'' ^°^' *^°PP^r ^tc. Mining Co.,
190 Fed. 722, 111 C. C. A. 450.

_

In view of the record, there is no reasonable explana-
tion for the cause of the fire except heated rivets dropped
by the appellants' workmen.

Counsel on cross-examination dwelt on the habits of
workmen smoking and that the watchman smoked but
other than to establish there were no rules against smok-
ing and the employees smoked, there was not one iota of
evidence to the effect that any one particular employee
or any of the employees, did actually smoke on the job
on the day of the fire or in the evening of that day, or
that there was any smoking in proximity to the burned
area at any time, much less to prove pipe ashes had been
dropped or a cigarette thrown away in or near such
area, or that employees who smoked were in fact carele^^s
in this regard, or that any previous fires had occurred
by reason of such a negligent practice.
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It is but the effort to establish an unknown cause,

when there was a known probable cause thousands of

times more potentially able and likely to cause ignition

of inflammable materials.

PROOF BY CIRCUMSTANTIAL EVIDENCE
SUFFICIENT

Circumstantial evidence in this case is ample to es-

tablish the fire in question resulted from hot rivets

dropped by appellants' employees.

The rule in Montana is

—

" 'While negligence may be proved by indirect or

circumstantial evidence, the circumstances, if any

thus proved, must not only tend to prove negligence

and that such negligence was a proximate cause ot

the injury, but they must equally ^tend to exclude

any other reasonable conclusians.'
"

Norton v. Great Northern Ry. Co. 85 Mont. 270,

278, P. 521, 528.

"However, the rule of absolute exclusion, prevailing

in criminal cases, does not apply to civil actions

and it is sufficient to make out a prima facie case it

the plaintiff can show that the injury is more

naturally attributed to the negligence alleged than

to any other cause which the evidence might also

tend to establish.

(Andree v. Anaconda C. Min. Co. 47 Mont. 554

133 P. 1090; Freeman v. Chicago, etc. Ry. Co. 52

Mont 1, 154 P. 912)"

Johnson v. Herring, 89 Mont. 420; 300

P. 535-536.

Where there are not any witnesses to the accident—

"the facts constitutiong negligence may be estab-

lished by circumstantial evidence, if such evidence
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tends more strongly to establish the theory of the
plaintitt than an inconsistent one. Fusselman v
Yellowstone Valley L. & I. Co., 53 Mont. 254, 163

u
^^^'

^^l:"^^^- ^9^^^' ^20; Childers v. Des-
champs, 87 Mont. SOS 290 P. 261."

Harrington v. H. D. Lee Mercantile Co.
97 Mont. 40, ZZ Pac. (2d) IS3 at 559.

The origin of a fire may be established by inferences
drawn from slight circumstantial evidence. Harding
V. Johnson Inc. in which case the Court said:

"In a case such as this where defendant allowed
gasolme to escape into the garage of plaintiff, we
are impressed with the statement of the court in
Standard Oil Co. of New York v. R. L Pitcher Co
If^. ^f^- f^' v/

^°"ows: -It was not necessary
that the plaintiffs show that a static spark was ac-
tually produced; hut it was sufficient if conditions
and circumstances were shown from which the in-
ference could he reasonably drawn that a static
spark was produced * * » » *

Circumstances and conditions having been shown
which if the testimony in regard to them were be-
lieved by the jury, would furnish ground for a rea-
sonable inference that the gasoline vapor was ig-nitedby an electric spark generated ai claimed by
the plaintiffs, it cannot be said that the jury were
forced to base their conclusions upon inferencesdrawn from other inferences, instead of proven
facts. (accent ours)

Harding vs. Johnson Inc. M 7 St
Rep. 172 at 178 P 2d
(Mont. May 1952. Unreported'as'yet)

The above case quotes with approval Pure Oil Co v
Chicago M. & St. P. Ry. Co. where we find the following
language

—

''
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"The origin of jire has generally been held suffi-

ciently established by inferences drawn from slight

circumstantial evidence." Union Pac. Ry. Co v.

DeBush, 12 Colo. 294, 20 Pac. 752 3 L. R. A. 350,

13 Am. St. Rep. 221 ; Beggs v. C. W. & MR. Co

75 Wis 444 44 N. W. 633 ; Abrams v. Seattle & M.

Ry Co 27 Wash. 507; 68 Pac. 78 and numerous

cases therein cited and reviewed. This is likewise

the effect of the holding in Marron v. Great JNor-

thern Ry. Co., 46 Mont. 593, 129 Pac. 1055. (ac-

cent ours)

Pure Oil Co. V. Chicago M. & St. P. Ry. Co.

56 M. 266, 185 P. 150 at 152.

The general question of proving the starting or the

communicating of a fire by circumstantial evidence is

treated in 65 C. J. S., Negligence, Section 244, page 1099

and the text writer states as follows

:

"In an action to recover damages alleged to have

resulted from defendant's negligence m starting,

feeding, controlling, or communicating a fire, a

preponderance of the evidence is necessary to es-

tablish that defendant originated, caused, or com-

municated the fire. Direct evidence is not es-

sential to establish the origin or cause of the tire,

and the proof may be circumstantial. The law does

not require demonstration, or an absolute certainty,

or proof beyond a reasonable doubt. It is not neces-

sary to exclude every other possible cause, but it is

sufficient to establish by a fair preponderance that

the fire was originated, caused, or communicated by

defendant. If the circumstances proved are incon-

sistent with any theory other than that defendant

or his negligence was responsible for the tire and

there is an absence of evidence tending to point to

any other agency causing it, the jury may be war-

ranted in finding for plaintiff."
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We wish to call the Court's attention that in each
of the cases relied upon by appellants, the court pointed
out that the facts proven, which plaintiff relied upon to
raise an inference of negligence, equally tended to form
a basis of another inference favorable to the defendant-
in other words in each of these cases the evidence pointed
to two reasonable hypotheses, one of negligence and one
inconsistent with negligence.

For further authorities quoted at length see Appendix
f'roof by Circumstantial Evidence."

EVIDENCE OF PRIOR FIRES CAUSED BY HOT
RIVETS DROPPED BY APPELLANT CHI-
CAGO BRIDGE & IRON COMPANY WAS
COMPETENT. '

During the progress of the trial, appellee offered, and
the Court admitted under reserved ruling, evidence of
prior fires caused by rivets dropped by the Chicago
Bridge & Iron Company on previous occasions This
was very emphatically objected to by counsel for ap-
pellant on the theory that it was not competent for any
purpose.

That it was competent for a number of purposes for
which offered, seems clear from the following authority:

"Where the dangerous or safe character of the place
method ox appliance, which is alleged to have
caused the accident or injury, is in issue, evidence
is admissible in a proper case that other similar ac-
cidents or injuries, actual or potential have there-
tofore or at the same time, or thereafter, resulted
at or from such place, method or appliance (ac-
cent ours) ^

45 Corpus Jur. Negligence, Sec. 811, Page 1246
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In an action against the City for injuries claimed to

have been caused by irregularities in a sidewalk tripping

and throwing plaintiff, evidence that other persons had

stumbled at that point was admissible, both as showmg

a dangerous character of the place, and as bearmg on

the question of notice. Pullen v. City of Butte, 45 Mont.

46, 121 Pac. 878.

It is proper, to permit witnesses for plaintiff to testify

as to the slippery condition of a floor and the slipping

and falling of other persons thereon, and on account

thereof, on other days than the day of the accident com-

plained of. None of the instances testified to being too

remote in time and all being late in the same summer.

The question as to remoteness in time being within the

discretion of the trial court. Robinson v. Woolworth

Company, 80 Mont. 431, 260 Pac. 253-259.

The Supreme Court of Montana lays down the rule

that in actions for damages against a Railroad Company

resulting from sparks of fire emitted or scattered by

one of defendants engines, it is competent for plamtitt

to show that about the time when the fire took place

sparks were scattered by an engine or engines of de-

fendent, without identifying such engine to be the one

which occasioned the fire in question :
The Court saying

:

"Evidence of this character is admitted for two

purposes: First, to show the cause of the injury;

second, to show negligence in the construction or

working of the particular engine which caused the

damage."

And the Court further quoted Shearman & Redfield

on Negligence as follows

:

Evidence that sparks and burning coals were fre-
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quently dropped by engines passing on the same
road, upon previous occasions, is relevant and com-
petent to show habitual negligence, and to make it
probable that the plaintiff's injury proceeded from
tne same quarter.

Diamond v. Northern Pac R Co
6 Mont. 580, 587, 13 Pac. ^67.

This seems to be the almost universal rule.

Missoula Trust & Savings Bank v. Northern
Pac. Ry. 76 Mont. 201, 245. P. 949.
Spokane International Ry. Co v U S
12 Fed. 2d. 440.

•
v. u. s.

As it will be seen from the foregoing authorities which
may be multiplied a hundred fold, that in a proper case
similar occurrences before and after the accident may be
shown, as bearing on notice, as bearing on a dangerous
method of doing an act, and bearing upon knowledge of
the defendant and upon a course of negligent conduct
ot the defendant.

We respectfully submit the court did not err in ad-
mitting the evidence in this case relating to prior fires
which was admissible to prove habitual carelessness, the
likely cause of the fire, the hazardous nature of the
undertaking, notice of the Fegles Construction Company
Limited, of the hazardous nature of the work and like-
wise of the manner in which the work was being done for
which, it, the Fegles Construction Company, Limited
as pnme contractor, was responsible.

'

FEGLES CONSTRUCTION COMPANY PRIMF
CONTRACTOR LIABLE
By contract and by law the primary duty to see that

the work done by the Chicago Bridge & Iron Company
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was done in a careful manner and without unduly en-

dangering the property of other contractors on the proj-

ect, rested upon the prime contractor, which contracted

with the Government to perform that specific work m-

volving the use of dangerous instrumentalities in dan-

gerous situations in relation to work of others.

"Generally speaking, where the act which causes the

injury is one which the contractor is employed to

perform, and the injury results from the act of per-

formance, and not from the manner of performance

;

or where the contractor is employed to do an act

unlawful in itself; or where the injury is due to

defective plans or methods pursuant to which the

work is done; or where the work is inherently or

intrinsically dangerous in itself, and will neces-

sarily or probably result in injury to third persons,

unless measures are adopted by which such conse-

quences may be prevented; and in other like cases

—a party will not be permitted to evade responsi-

bility by placing an independent contractor m
charge of the work."

Amann v. City of Tacoma, 16 Pac. 2d. pp. 601,

607 Citing many coses.

"WORK INHERENTLY DANGEROUS.— An

employer is liable for injuries caused by the failure

of an independent contractor to exercise due care

with respect to the performance of work which is

inherently or intrinsically dangerous.

27 Am. Jur. Independent Contractor. Sec. 39,

Page 517.

"The general rule is that an employer is not liable

for the wrongful or negligent acts of an independent

contractor. To this general rule there are well-

recognized exceptions. One exception is where the

work to be done is intrinsically dangerous or haz-

ardous. This exception was pointed out in tshope

48



V. City of Billings, 85 Mont. 302, 278 P 826" (ar
cent ours)

'

^

VJ^fwcI-
^^i'^^ieger, 92 Mont. 331 12 Pac.

(2d) 856, 859.

"But the rule that the municipality is not liable for
the negligence or wrongful acts of a contractor inthe execution of the work to be performed 'does notapply where the contract directly requires the -per-

ZT^'T-fu i "" """'^ intrinsically dangerous, how-
ever skillfully pertormed. In such a case the party
authorizing the work is justly regarded as the al
t' "^

^l^,^"^^f/
resulting from it, whether hedoes work himself or lets it out by contract.' U

Dil on on Municipal Corporations, Sth Edition,
Section 1772), 43 C. J. 947."

'

Shope V. City of Billings, 85 M. 302, 278 P. 826.
For further quotations see Appendix, Liability for

iNeghgence of Independent Contractor.

CONTRIBUTORY NEGLIGENCE AS DEFENSENOT AVAILABLE IN THIS CASE
'^''^'^'''^

".
; . it is generally held that the rule which re-

quires one to exercise ordinary care to protect him-
self from the results of the negligence of others is
subjec to the exception that, as a person is en-
titled to use his own premises for any lawful pur-
pose, his failure to protect them from the negligence
of another will not be contributory negligence "

Negligence 45 C. J. 945.

"The rule which requires one to make a reasonable
ettort to protect his person from the known negli-
gence of another is a rule of personal conduct, andm the nature of things cannot be extended to theuse of property. Inasmuch as a person is entitled
to use his own premises for any lawful purpose his
failure to protect it, or at any rate his failure to
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guard it continuously, against the negligence of an-

other, is not contributory negligence. One owns

real estate for the use he may make of it. He is not

bound to use his property in anticipation of a sit-

uation arising which, because of the negligence of

someone else, known to or suspected by him, may

or may not cause him injury. At least, up to the

point where one has become morally certain that

the negligence of another will injure his property,

he may make any proper and customary use of his

property in total disregard of the negligence of that

other, whether such negligence is known to him

or not."

38 Am. Jur. Negligence, Sec. 200, p. 881.

"Counsel for appellant also calls our attention to

a quotation from Cyc, found inthe recent case of

Ranier Heat & P. Co. v. Seattle, 133 Wash. 95

193 Pac 233, as follows: 'The general rule is that

every person has a right to presume that every other

person will perform his duty and obey the law, and,

in the absence of reasonable ground to think other-

wise, it is not negligence to assume that he is not

exposed to danger which can come to him only

from violation of law or duty to such other person.

Hence, failure to anticipate defendant s negligence

does not amount to contributory negligence, even

though he places his property in an exposed or

hazardous position.' 29 Cyc. 516.

The italicized portion of this quotation may be cor-

rect as applied to individual conduct, such as is in-

volved in a personal injury suit. Indeed, the text

shows that subject was under consideration, be-

cause, in connection with the discussion, it is said:

'This rule (to use reasonable effort to avoid dan-

ger) is subject to the exception that, as a person is

entitled to use his own premises for any lawful pur-

pose, his failure to protect it from the negligence^

of another will not be contributory negligence.
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29Cyc. 516." (Accent ours)
North Bend Lumber Company v. City of
Seattle, 199 Pac. 988, 19 ALR 415-420.

".
. . 'The negligence of plaintiff,' says Wharton on

negligence (Section 324), 'to make it a juridical
cause, must be such that by the usual course of
events it would result, unless independent disturb-
ing moral agencies intervene, in the particular in-
jury. It may be negligence in me to cross a railroad
on a level, when, by going a mile around, I could
cross on a bridge. Yet this negligence, in case Iam struck by a train, is not the juridical cause of
the collision if I keep a good lookout when I reach
the road. I may negligently leave my goods in a
warehouse, but this is not the juridical cause of
their destruction, if such destruction comes, not
as a natural and usual result of my negligence butthrough the negligence of another, who sets fi;e tothe warehouse. "

Hollenback v. Dingwell, 16 Mont 335, 40
ra.c. 863.

For further cases see Appendix "Contributory Negli-
gence Not Available as a Defense."

EVIDENCE FAILS TO SHOW CONTRIBUTORY
NEGLIGENCE

_

Defense of contributory negligence is not available
in this case. If it were, however, the evidence fails to
establish such a defense.

There is absolutely no proof of negligent acts on the
part of the appellee and the question resolves into a
claim on the part of the appellants that they owed no
duty to appellee to exercise care in the conduct of their
work and no duty to see that rivets negligently dropped
by them did not burn appellee's property. It seems to
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have been the theory of the Chicago Bridge & Iron Com-

pany that is was incumbent upon the appellee to guard

its property against the appellants' negligence even to

the point of employing a watchman to guard its property

while appellant's workmen were not present. In other

words, it is the appellants' position that if they negli-

gently dropped hot rivets on appellee's work, it was the

duty of appellee to have a watchman there to find the

rivets and extinquish the fires caused by the same.

"The defense of contributory negligence is one

which admits, or which at least presupposes, negh-

gence on the part of the defendant, and the party m
fault thereby seeks to cast upon plaintiff the con-

sequences of his own failure to observe the pre-

cautions which the circumstances of the case de-

Baltimore & Potomac Railroad Co. v. Cuni-

berland 176 U. S. 232, 238 ; 20 S. Ct. 38 ;
44 L.

ed 447.

"The very charge now made by the City, that the

plaintiff was guilty of contributory negligence, pre-

supposes actionable negligence on the City s part.

Birsch v. Citizens' Electric Co 36 Mont. 574, 93

Pac 940; Wastl v. Montana Union Ry. Co., Z4

Mont. 159, 61 Pac. 9."
„ ,,^^ .i^ 1^-7

Nilson V. City of Kalispell, 47 Mont. 416 ;
132

Pac. 1133, 1135.

Were the defense of contributory negligence available

still the law applicable to such defense would apply.

Appellants must prove appellee was negligent and

that such negligence was the proximate cause of the

fire, in this they have totally failed.

The burden of proof was upon the appellants.

"The defense of contributory negligence is a special
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one, to be pleaded and proved by the defend-
3.IltS . . .

Daniels v. Bi-Metallic Con. Ming. Co 56
Mont. 284; 184 Pac. 836, 837.

The rule is :

"Contributory negligence, unless inferred from

^ f k K i?*'""""^' '' ^ "'^"^i" of defense to beestabhshed by a preponderance of the evidence "^™ "' ^^""P'^' 62 Mont. 594; 205 Pac.

rn'^^i^-A^r'^^.^.^^^l;*^""-
Copper & Silver

Co., 33 Mont. 464; 84 Pac. 1116

17 Mom 3^2°''^' ^^"^"""^ ^^- ^°-' ^^ ^^'^^ ^^'

Not only must appellants prove contributory neg-
ligence by preponderance of evidence, but they must
prove that such contributory negligence was the proxi-
mate cause of the fire.

"It is not sufficient that the negligence for which
plamtiff IS responsible contributed to cause theinjury complained of. In order to be contributory
negligence such negligence must be a proximate
cause of the injury. It must be proximate to theinjury in the same sense in which defendant's neg-
igent act or omission must have been proximate
to the injury m order to give a right of action." 45C. J. Negligence Sec. 528 (6) pp. 972, 874.

Daniels v Granite Bi-Metallic Con. Mining
Co.; 56 Mont. 284; 184 Pac. 836-837
Stewart v^ Pittsburg & Mont. Copper Com-
pany; 42 Mont. 200; 111 Pac 723
Neary v. the Northern Pacific Ry Co 41
Mont. 480; 110 Pac. 226.

'

INTEREST PROPERLY ALLOWED APPELLEE
Two sections in the Montana Statutes pertain to the
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recovery of interest in damage actions. They are as

follows

:

Section 17-204, RCM 1947 (8662) which reads:

PERSON ENTITLED TO RECOVER DAM-
AGES MAY RECOVER INTEREST THERE-

ON Every person who is entitled to recover dam-

ages certain, or capable tof being made certam by

calculation, and the right to recover which is vested

in him upon a particular day, is entitled also to

recover interest thereon from that day, except dur-

ing such time as the debtor is prevented by law,

or by the act of the creditor, from paying the debt.

Section 17-205, RCM 1947 (8663) which reads:

IN ACTIONS OTHER THAN CONTRACT. In

an action for the breach of an obligation not aris-

ing from contract, and in every case of oppression,

fraud, or malice, interest may be given, in the dis-

cretion of the jury."

The damages in the present case could be and were

"made certain by calculation", though appellants denied

any liability at all times.

Appellants were not prevented by law nor by the acts

of appellee from paying the debt upon demand, viz^,

commencemem of suit. (See Hefferlin v. Karlman, 29 M.

139-147-148, 74 P. 201.) No demand was necessary to

start the running of interest from the date the payment

should have been made. (Lake and Company y.
Mon-

tana Horse Product Company, 109 M. 434-435, 97 P.

2d 590.)

We do not concede that Section 17-204, RCM 1947,

is intended to apply only in cases arising out o^ either ex-

press or implied contracts ; however Section 17-205 RCM
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1947, is clearly applicable to the present case.

The right to recover interest on damages for the neg-
ligent destruction of property by fire was expressly af-
firmed in the case of Caledonia Insurance Company v.
Northern Pacific Railway Company 32 M 46 48 79
P. 544. '

'

In the case of Burns vs. Eminger 84 M. 397, 410, 276
P. 437, 443; a suit to recover damages for death of a
child, it was held that interest from time of death was
recoverable, the Court saying:

"Defendant first questions the right of the jury to
allow interest on the amount of the award Under
Section 8663, Revised Codes of 1921, the allowance
of interest 'm an action for the breach of an obli-
gation not arising from contract' is in the discretion
of the jury. This permissive statute is applicable
to tort actions (Wright vs. City of Butte, 64M 362

TJs 91? 'P^ <^,fe
^'-

9''l^
Northern Ry. Co., 66 m!

1V8, ^13 f. 610), and where, as here at least, the
damages to be awarded do not include compensa-
tion for mental and physical suffering extending
over an indefinite period after the injury but the
time of the accrual of the right is fixed by death
there is no obstacle, under such a statute as ours'
to the awarding of interest from such date, if the
jury sees fit to do so. Ell v. Northen Pac. Ry Co

I^P°- 'it' !?
^'-

Yo'22' '' L. R. A. 97, 26 Am'
bt. Rep. 621 ; Central Ry. Co. v. Sears, 66 Ga. 499."

In the case of Dewell vs. Northen Pacific Railroad
Company 54 M. 350, 359, 170 P. 753, it was held that
It was within the jury's discretion to allow interest on
as an element of damages in an action for killing of
stock by a railroad.

In the case of Wright vs. City of Butte, 64 M. 362,
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372-210 P. 78, it was held that In an action for damages

from change of grade of street, the same being an action

for the breach of an obligation, not arising from contract,

it was within the jurys discretion to allow interest on

damages awarded from date of completion of work.

In the case of Phelps et al. vs. Great Northern Ry. Co.

66 M. 198, 220, 213 P. 610, 616; an action to recover

damages resulting from negUgent handling of cattle m
transit it was held, that under Section 8663 (17-205

RCM 1947) interest was recoverable in the discretion

of the jury in addition to other pecuniary damages.

The case of Daly vs. Swift 90 M. 52, 66, 68, 300 P.

265 is cited by appellants as authority over-ruling the

case of Burns vs. Eminger, 84 M. 397-410, 276 P. 437-

443 . However,

First: it is to be noted that our Supreme Court did

not mention that case ; there was no language directly

over-ruling that case.

Second: the court refused to allow interest prior to

judgment because it was believed the jury could not be

clothed with a double discretion first in fixing the

amount of plaintiff's damages and second by then aug-

menting that amount by assessment in the nature of

interest.

In the case of destruction of property by fire, the

damages of plaintiff are not fixed or attempted to be

fixed by the exercise of the Courts discretion, the Court,

having found the defendants guilty of negligent destruc-

tion of plaintiff's property determines the damages by

calculation: it exercises no discretion as to the amount

of damages to be awarded other than to determine in
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dollars and cents the value of the property destroyed and
the cost of replacing it as disclosed by the evidence.

In the Daly-Swift case (90 M. 52-66-68, 300 P. 265)
the Court said:

RPAfioif^
Revised Codes 1921 (Sec. 17-205KLM 1947) provides

: 'In an action for the breach
ot an obligation, not arising from contract, and in
every case of oppression, fraud, or malice, interestmay be given in the discretion of the jury' This
Section warrants an award of interest on damages al-
lowed for the negligent destruction of property"
citing Phelps vs. Great Northen Ry. Co. and other
cases herein quoted.

Interest, when recoverable under statute in tort cases
such as the case at bar, is said to be in the nature of
damages. See Jacobs vs. USA, 290 US 13, 78 L. ed 142,
54 S. Ct. 26 also 15 Am. Jur. damages. Section 170 pp'
586, 587.

^'

Section 17-205 RCM 1947 above, vests, in the jury
trymg the case, and in the Court where the case is tried
by the Court without a jury, discretion in the matter of
awarding damages and interest by way of damages.

However, it is held:

"Generally, in tort actions, when interest is allow-
able at all, its allowance is discretionary with the
jury. However, it has been said that the trend of
modern decisions is to allow it as a matter of ric^ht
in all cases where damages are of a pecuniary char-
acter arid are measureable with reasonable cer-

Y^^^^y. .
15 Am. Jur. damages. Section 170 pp. 586

587 citing cases.
'

"It has been held that if interest is properly an
element of damages in any case, it is so as a matter
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of law Thus, it has been held that whether the

case is such as makes interest an element of dam-

ages is a question for the jury, but whether it is to

be allowed if the facts exist, is a question of law

which should not be submitted to them; and where

all necessary facts upon which interest should be

based or calculated are submitted and found by

the jury, it is within the province of the Court, as

a matter of law, to calculate and enter judgment tor

interest on the amount awarded. 15 Am. Jur.

damages Section 170 p. 587 citing cases.

Let the Court not be misled by our argument and

assume that we mean that the matter should not be sub-

mitted to the jury if the case is tried to the jury, or sub-

mitted to the Court if the case is tried to the Court. We

are giving the above citation to show the general trend

of the law. See Ewing vs. William L. Foley, 115 Tex.

222, 280, S. W., 499, 44 A. L. R. 627, to which case we

invite the Courts attention.

It would seem as a matter of common justice that the

Court, having determined that appellants were negli-

gent and had by such negligence deprived appellee of its

property, the replacement of which cost appellee at least

the amount awarded by the Court, that the appellee

should not only be made whole as to the principal loss

but should, as a matter of right, be awarded interest at

the legal rate upon the principal sum of which it was

deprived, from the time of such deprivation until the

money is restored.

It is hard for us to distinguish any principal of justice

that should discriminate between the taking of property

by conversion or appropriation and the taking of prop-

erty through wrongful and negligent acts—such rule

would deny adequate compensation, and would amount
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to taking of property without just compensation and the
legal interest on the money plaintiff is deprived of, for
the time that it is so deprived of the same, is part of the
property taken.

See Jacobs vs. USA, 290 US. 13, 7^ L. ed. 142, 54 S. Ct.
26 where it was held that—Interest on the amount of
damages caused by the construction of a dam, to lands
which were intermittently flooded in consequence, from
the date of its completion, is a part of the just compensa-
tion recoverable by the land owner.

See also Seaboard Airline RR. Co. vs. US 261 US 299-
67 L. ed. 664-669, 42 S. Ct. 354.

In a most copious foot note to the case of Necedah
Mfg. Corp. vs. Juneau County, 206 Wis. 316, 237 North-
western 277 as reported in 96 A. L. R. p. 4 and at p. 211
of said foot notes we find the following statement in re-
lation to damages for negligent destruction of property
by fire.

"A large majority of the jurisdictions hold interest
allowable as part of the damages in actions for the
negligent injury or destruction of property by fire,
only Colorado, Kansas, and Missouri denying in-
terest in such a case. But in some of the jurisdic-
tions (United States, California, Georgia, Mon-
tana New York, North Carolina, North Dakota
bouth Carolina, South Dakota, and Tennessee)
the allowance of interest lies in the discretion
ot the jury, under the circumstances of the particu-
lar case.^ In a majority of the jurisdictions, when
interest is allowed, it runs from the time of the in-
jury, but m Wisconsin, and in most of the Michigan
cases, interest is allowed only from the time of
the commencement of the action."
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So while beyond doubt it was within the sound dis-

cretion of the Court to grant or withhold interest, it

would appear, as all facts were alleged and proved en-

titling appellee to interest, the great weight of authority

holds that appellee was properly allowed interest as a

part of its damages, and that otherwise such award

would be inadequate.

In the present case there was substantial evidence of

further damage for which the appellee was not compen-

sated because the Court could not distinguish between

the damages which were proved, for which the Court

ordered judgment and further damages which occurred

but upon which the evidence of appellee was not suf-

ficiently clear for the Court to segragate its verious items

from those clearly proven, and upon which items judg-

ment was not allowed.

Appellants cite as authority for denial of interest from

date of fire the case of American Surety Company of

New York v. Cove Irrigation District, 54 F. (2d) 197.

This was a case in quantum meruit and as will be noted

this court decided the case on California authority for

the reason the law had been adopted from California

in which State it was held that interest on the amount

of a claim sued for on quantum meruit was not allowable

until the claim became liquidated by judgment but this

as noted by the court in the absence of contrary Mon-

tana decisions.

In the case at bar there is direct Montana authority

for allowing interest from date of fire. See Caledonia

Insurance Co. vs. Northern Pacific Railway Company

32 M. 46, 48, 79 P. 544.
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The case of Daly v. Swift & Co. (Mont) 300 P 265-
269, is also mentioned in that opinion, but that case
strongly relied on by appellants, is a personal injury
case in which of course damages cannot be determined by
calculation, and as noted above the court did in that
case state: "This section warrants an award of interest
on damages allowed for the negligent destruction of
property." 300 P. 2d. at Page 269.

In the case of Eskestrand v. Wunder et al, 94 Mont
57, 67, 20 P. (2d) 622-625, cited in counsels brief, it
will be noted that the court said

:

"The correct rule is that interest is not allowable
until the exact amount due is ascertained (or ascer-
tainable by mathematical computation) so that pay-
ment or tender could have been made at the proper
time. (Accent ours) 20 P. (2d) at Page 625.

In the present case a distinguishing feature is this : Ap-
pellants at all times have denied and still deny liability.
In such an instance it is indeed a lame excuse to say
they were prevented from tendering the correct amount
because it had not been determined by calculation or by
a decree of the court.

The case of Gilmore v. Mulvihill et al. 109 Mont
601-614, 98 P. (2d) 335-337-341, cited by appellant was
lor breach of an executory contract.

The damages could not be made certain by calcula-
tion under Section 17-204 RCM, 1947, and as the action
sounded in contract, the provisions of Section 17-205
RCM, 1947, are not applicable.
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The case of Galbreath v. Armstrong, 121 Mont. 387,

393, 394, 193 P. (2d) 630, 633, 634, cited by appellants

is based' upon a statutory provision. Sec. 8689, RCM
1935 (Sec. 17-404 RCM 1947) providing damages for

wrongful conversion of personal property as follows:

1 . The value of the property at the time of^its con-

version, with interest from that time

;

2 A fair compensation for the time and money

properly expended in pursuit of the property.

The Statute does not allow interest on the latter

award.

It was held plaintiff was entitled to interest on the

value of the property from date of co^^^'-^'^^^^f^^^^^

on an award of special damages in the amount of $150.00

under sub-division 2 above.

This case is not remotely in point and the "special

damages" upon which interest was not allowed are not

similar to the compensatory damages awarded tor the

destruction of property by fire in the present case.

It follows that under the Montana Statutes interest

was properly awarded from the date of destruction of

the property and no findings further than those made by

the court were required to support such an allowance.

No error appearing in the record, it is respectfully

submitted the judgment of the lower court should stand

affirmed.
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Respectfully submitted this 10th day of June, 19S2.

J. F. EMIGH
47 North Main Street

Butte, Montana

JOHN MERRIOTT KLINE
First National Bank Bldg,

Glasgow, Montana

ATTORNEYS FOR APPELLEE

63





Appmhxx
PROOF BY CIRCUMSTANTIAL EVIDENCE
In Missoula Trust & Savings Bank v. Northern Pa-

cific Railroad Company, 245 Pac. 949, 76 Mont 201
a fire burnt a building and a straw stack near the rail-road company's tracks. There was no direct evidence
th.t the railroad train caused the fire. The Court in
76 Mont. 201 at 209 said: 245 Pac. at P. 952

"It is not claimed that there was any direct testi-mony showing that the fire was set out by sparks orcinders that came from the defendant raLay com

FndirectT"''
''"' '^''

^-r
'^""^^ b^ establishedTymdirect or circumstantial evidence, and it is verv

proximity to a railway company's right-of-wav

nTin tl?d '"r^ ''^. passed, with the wind blow-ing in the direction of the burned property and

sTantf ''""V^'
'''' ^''' appears,'su'h Scum-

that the Kr
''"'"' to warrant a jury in findingtnat the tire was started by the enp-in^ /A/To..,.

ro5?% "^,7^^%^/- Co. '46to T93. ^m?::
if, 'o^?i"^^^^

^- Midland Valley R. Co., 113 Kan

P,. 'AV"5^i/,3^^W^?,.^K£«,g»°

nign valley K. Co., 78 N. J. L., 137, 74 Atl. 519.)"
It is interesting to note that in the last above quoted

case, 76 Mont. 201, at Page 211, the Court said:

"In many states, by express statutory enactmentproof of the starting of a fire by a loLmotiv? en-'gine and resulting damage is declared to be primafacie evidence of negligence; but there is no u^h
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statute in this state. In the absence of such a

statute there is much diversity of judicial opinion

as to whether such proof is sufficient^ In the early

case of Diamond v. Northern Pacific R. Co. 6 Mont.

580 13 Pac 367, this court announced that it was.

Although a decision in that case did not require such

a declaration and consequently it was obiter dic-

tum, an examination of the many cases has con-

vinced us that the statement there made is in har-

mony with the weight of authority, the trend ot

modern decision, as well as the better reasoning,

aad we now adopt it as the rule for our decision

and we now adopt it as the rule for our decision m
this case." (Accent ours)

The rule that the cause of a fire may be shown by

circumstantial evidence in fire cases, is well stated in

22 Am. Jur., Fires, Sec. 87, page 653, as follows:

"As a general rule, in actions against railroad com-

panies for injuries to property by communicated

fires, while it is necessary to trace the liability tor

the fire to the defendant and proof of a mere pos-

sibility that the fire was communicated mthe oper-

ation of the road is not sufficient, yet it is not re-

quired that the evidence exclude all possibility ot

another origin or that it be undisputed, it is sut-

ficient if all the facts and circumstances in evidence

fairly warrant the conclusion that the fire did not

originate from some other cause, and the origin ot

a fire has generally been held sufficiently established

by inferences drawn from circumstantial evidence.

Thus, where the proof is that an engine passed near

inflammable material immediately before the dis-

covery of fire and that there is no evidence to ex-

plain its origin, the jury may infer that the tire

originated from sparks from the passing engine.

In Midland Valley R. Co. v. Barton (Old.) 129 P. 2d
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1007, at 1010 in discussing proof of a cause of fire in

railroad cases by circumstantial evidence, said:

"In the case of St. Louis & S. F. R. Co. v. Shannon
250kl. 754, 108 P. 401, 21 Ann. Cas. 1209, we ap-

proved the holding of the Supreme Court of Kansas
in the case of Kansas City Ft. S. & M. R. Co. v.

Perry, 65 Kan. 792, 70 P. 876. The first syllabus

in the Kansas case is as follows

:

*The fact that soon after the passing of an engine a

fire starts near a railway track in an inclosed field

covered at the time with a growth of highly inflam-
mable vegetation, and travels before a high wind in

a direction away from the track, is sufficient to war-
rant a jury in finding that the fire was caused by
the operation of the railroad, without its appearing
that the engine emitted sparks or live cinders or was
put to special exertion, and without further proof
excluding other possible origins.'

There is a marked similarity between the facts in-

volved in the Kansas case and the facts presented
herein.

Other cases in which it has been held that the cir-

cumstantial evidence presented was sufficient to
sustain a finding that a fire originated from a loco-

motive of a railroad train are: St. Louis & S. F. R.
Co. V. Whale, 25 Okl. 852, 108 P. 403 ; Missouri
Pacific R. Co. v. Lamb, 99 Okl. 132, 226 P. 91 ^ St.

Louis & S. F. R. Co. v. Consumers' Light & Power
Co., Ill Okl. 151, 238 P. 434; Schaff v. Coyle, 121
Okl. 228, 249 P. 947. In the last cited case the
court applied the rule that circumstantial evidence
in civil cases in order to be sufficient to sustain a
verdict need not rise to that degree of certainty
which will exclude every reasonable conclusion
other than that arrived at by the jury'' (Accent
ours).
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In the Fifth Decennial Digest, Railroads, key No. 482

(2) is found the following:

"Va. 1939. In an action against a railroad for

damages from fire allegedly caused by sparks from

locomotive, circumstantial evidence that railway

grade near place of fire was steep, that sparks and

cinders had been emitted in the past and fires had

been caused, that engine passed from 20 to 30

minutes before fire was seen, and that engine had

emitted sparks, held to authorize verdict for plain-

tiff. Code 1936, Sec. 3991, 3992—Southern Ry.

Co. V. Barker, 4 S. E. 2d 395, 173 Va. 313."

The general rule is also set out in 51 C. J. Railroads

Sec 1392 through 1399. The rule generally seems to be

summed up at page 1218 of 51 C. J. as follows:

"Within limitations elsewhere considered, where the

identity of the locomotive which set out the fire

causing the injury complained of is not established,

evidence that defendant's locomotives had set out

fires or had emitted sparks or coals capable of set-

ting out fires is admissable:

(1) As tending to show the possibility, and con-

sequent probability, that the fire causing the in-

jury complained of was set out by a locomotive of

defendant, and (2) for the purpose of showing a

negligent habit on the part of defendant in respect

to the construction, equipment, and nianagement

of its locomotives, and therefore as tending to show

negligence in that respect in the particular case

causing the injury."

"In civil cases the rule of criminal law that where

circumstantial evidence is submitted the facts

proved must be such as to preclude every other

hypothesis except the guilt of the accused does not

apply. In a civil case circumstantial evidence need

not exclude every reasonable conclusion other than
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that arrived at by the jury. The rule as to circum-
stantial evidence in a civil case is that a party will
prevail if the preponderance of the evidence is in
his favor.

^
Where two equally plausible conclusions

are deducible from the circumstances, the jury is

left to decide which shall be adopted."

20 Am. Jur., Evidence Sec. 1190, p. 1043.

"2.^ Undisputed credible testimony not inherent-
ly improbable is usually binding on a court or jury,
but evidence is not regarded as undisputed if it is

at variance with the facts and circumstances of the
case or reasonable inferences to be drawn there-
from. A jury may accept circumstantial evidence
on the one side, and reject positive testimony on the
same point on the other side." Syllabus by the
Court.

Ironside v. Ironside (Okla. 1940) 108 P. 2d
157.

. . . "Evidence reasonably tending to prove the es-
sential facts, either directly or indirectly, or by
permissible inference, is sufficient to sustain a
judgment. Braniff v. McPherren, 177 Okl. 292,
58 P. 2d 871. And essential facts may be proved by
circumstantial evidence in which event it is not
necessary that proof rise to a degree of certainty
which will exclude every other reasonable conclu-
sion than the one reached by the jury. Marland
Refining Co. v. Snider, 120 Okl. 116, 251 P. 989.
See also Ramsey Oil Co. v. Dunbar, 172 Okl. 571,
46 P. 2d 535; State Bank of Seneca, Missouri v.
Miller, 171 Okl. 253, 42 P. 2d 834." (Accent ours)

Cities Service Gas Co. v. Eggers (Okla. 1940)
98 P. 2d 1114 at p. 1117.

" The rule of criminal law that where circum-
stantial evidence is relied upon, the facts proved
must be such as to preclude every other hypothesis
but the guilt of the accused, does not apply in civil
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cases. In civil actions every other reasonable con-

clusion need not be excluded; proof of circum-

stances warranting a given inference is sufficient m
such cases. . . .

'
"

Eickhoff V. Beard-Laney (S. Carolina 1942)

141 A. L. R. 1010 at p. 1014.

"The defendant seems to have taken the unwar-

ranted position, however, that plaintiff was bound

to eliminate all possible causes of deceased's fall

and death other than those for which it would be

responsible. We have expressly adopted the rule

that in a civil case circumstantial evidence need not

exclude every reasonable conclusion other than that

arrived at by the jury. Sherman v. Minnesota Mu-

tual Life Insurance Company, 191 Minn. 607, 255

N. W. 113. 'If the circumstantial evidence was

'something more than consistent' with plaintiff's

theory, if it furnished a reasonable basis for the in-

ference by the jury of the ultimate fact that the

alleged negligence was the cause of the injury com-

plained of, it is sufficient proof of the causal con-

nection to sustain a verdict. Plaintiff was not

bound to negative all possible circumstances which

would excuse the defendant! (Italics supplied.)

Mitton V. Cargill Elevator Company, 124 Mmn.

65, 71, 144 N. W. 434, 436; Id., 129 Minn. 449,

152 n! W. 753."

Paine v. Gamble Stores Inc. & O'Brien Mer-

cantile Company (Minn. 1938) 279 N. W. 257

;

116A. L. R. 407atp. 412.

"
(2) The vital issue in the evidence is whether the

ore in controversy was extracted from the common

property, or was obtained from some other source.

The evidence introduced'by the plaintiffs is wholly

circumstantial. Counsel for defendant, conceding

that the law makes no distinction as to probative

value between direct and circumstantial evidence,

insists that when, as in this case, the plaintiff re-
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lies upon evidence of the latter kind alone, he must
estabhsh his claim beyond a reasonable doubt by
proof of circumstances consistent with each other
and at the same time pointing so strongly to its
validity as to exclude every other rational hy-
pothesis, and that plaintiffs' evidence will not bear
this test. The rule invoked by counsel is applicable
to criminal cases, but has no application to civil
cases 1 Greenleaf on Evidence (16th Ed.) 81d

^tr rr/'' ^^' ^"'^^ "^ ^^' defendant must be
established beyond a reasonable doubt; in the latter
the plamtifi will prevail if the preponderance of
the evidence is in his favor. The solution of any
issue m a civil case may rest entirely upon circum-
stantial evidence. Culbertson v. Hill, 87 Mo 553
All that IS required is that the evidence shall pro-
duce moral certainty in an unprejudiced mindKev Codes, Sec 7856. In other words, when it fur-
nishes support for the plaintiffs theory of the caseand thus tends to exclude any other theory it is
sufficient to sustain a verdict or decision. Shaw
cVr f^

^°^^ ^'''" ^°-' ^^ ^ont. 138, 77 Pac
Y/'-fonson V. La France Copper Co., 39 Mont. 50,
101 Pac. 243, 133 Am. St. Rep. 549." (Accent ours)

Gilmore v. Ostronich, 48 M. 305 137 P <!7s
at p. 379.

'
• ^

"(4-6) The rule as to circumstantial evidence in a
civil case is that a party will prevail if the pre-
ponderance of the evidence is in his favor This
court has said

: The solution of any issue in a civil
case may rest entirely upon circumstantial evi-

l!
T'

J
• "^^ ^^^^ '^ required is that the evidence

shall produce moral certainty in an unprejudicedmind.
. . In other words, when it furnishes sut-

tZA' '^'fT^'^rs theory of the case, and thustends to exclude any other theory, it is sufficient to

^^o^-tY"
^ ^^'^''^^ °'" decision.' Gilmore v. Ostronich

48 Mom. 305, 137 P. 378, 379; Shaw v. New Year
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Gold Mines Co., 31 Mont. 138, 77 P. 515 ;
Monson

V La France Copper Co., 39 Mont. 50, 101 P. 243,

1*33 Am. St. Rep. 549. It is our opinion that the

evidence in this case is sufficient to support the

judgment." (Accent ours)
,\ ^^ ^

Exchange State Bank v. Occident Elevator Co.,

95 M. 78, 24 P. 2d 126 at 129.

"Circumstantial evidence is sufficient to prove a

fact if sufficiently strong to produce moral cer-

tainty in an unprejudiced mind a7id tends to ex-

elude other reasonable hypotheses, Gilmore v.

Ostronich, 48 Mont. 305, 137 P. 378; Exchange

State Bank of Glendive v. Occident Elevator Co.,

95 Mont. 78, 24 P. 2d 126, 90 A. L. R. 740." (Ac-

cent ours)

Barcus v. Galbreath, Mont 2U7

P. 2d 557 at p. 559.

FEGLES CONSTRUCTION COMPANY PRIME

CONTRACTOR LIABLE

A person who engages a contractor to do work of

an inherently dangerous character remains subject

to an absolute, nondelegable duty to see that it is

performed with that degree of care which is^PP^o-

priate to the circumstances, or, in other words, that

all reasonable precautions shall be taken during its

performance, to the end that third persons may be

effectually protected against injury. Thus, it has

been held that work cannot be termed inherently or

intrinsically dangerous on the mere ground that it

may possibly produce injury, hut a person who relies

on the theory that the work by which his in]ury was

occasioned was of that quality is not required to

show that the work was of such a character that it

would necessarily produce that injury; it is suf-

ficient for him to prove that the injury was one

which would probably result from the zuork unless

it was performed with due care. Moreover, if work
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IS inherently dangerous, it is not an essential ele-
ment of the employer's liability that the particular
injury is foreseen or authorized; and the question
whether the employer was personally negligent is
clearly immaterial (Accent ours) It has been held
that the employer may be liable although the con-
tractor has agreed to take the necessary precautions
and the mjury is received through his failure to
carry out such agreement." Independent Contrac-
tors, 27 Am. Jur., Section 39, page 517.

DEFENSE OF CONTRIBUTORY NEGLIGENCE
NOT AVAILABLE IN THIS CASE

''One of the first cases in this country dealing with
premises exposed to the negligence of others is Cook
V Camplam Transportation Company, 1 Denio
N. Y., 91, decided in 1845, in which plaintiffs prop-
erty, placed close to a river, was destroyed by a neg-
ligent fire of a steamboat company. The court statedm part:

The property destroyed was in an exposed and
hazardous position, and therefore in more than or-
dinary danger from mere accidental fires. This risk
the plaintiffs assumed, but not the risk of another's
negligence. They were on their own land, and free
to use It m any manner and for any purpose which
was awful ... we must at last, I think come to the
conclusion that, while a person confines himself to
a lawful employment on his own premises, his posi-
tion, however injudicious and imprudent it may be
IS not therefore wrongful; and that his want of due
care or judgment in its selection can never amount
to negligence, so as therebv to deprive him of re-
dress for wrongs done to him by others.'

"... In Holman v. Boston Land & Security Co

\ ^-//P- ?^.^' ^^ P- ^^^' ^21, the defendant
threshed for plaintiff, placing his engine between
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two stacks close to each other; defendant's fire

burned the stacks. He contended that the closeness

of the stacks was dangerous and that plaintiff was

guilty of contributory negligence. The Court, m
using language, which, with a necessary change,

would be quite appropriate in the case at bar, said:

'He undertook the job of threshing, knowing how

the stacks were situated, and was bound to conduct

the work with reference to their existing situation.

As he engaged to operate on them as they were,

and not as in his opinion they should have been,

their position with reference to each other did not

constitute contributory negligence on the part of

the plaintiffs and was no excuse for negligence on

the part of the defendant.'

In George v. Odenthal, 58 N. D. 209, 225 N. W. 323,

325, the defendant's fire, when threshing, escaped,

burning plaintiff's buildings covered with straw.

The court said:

The defendant further insists that the plaintiff was

guilty of contributory negligence, in that it ap-

pears that the granaries belonging to him, which

were destroyed in the fire, together with their con-

tents, were covered with straw. When the plaintiff

threshed, the straw from the separator apparently

was blown on and around these granaries. De-

fendant's contention is that, if this straw had not

been thus blown onto the buildings, they would not

have burned; that therefore the plaintiff was guilty

of negligence in this respect. It seems to us that

there can be no possible merit to this contention.

The defendant had the right, if he saw fit, to cover

his buildings with straw, and to assume that no one

would be so negligent with respect to fire as to cause

the straw stacks or anything that they might cover,

to be burned.'
"

r^-^ o t^

I T Mayou Mfg. Co. v. Consumers Oil & Re-

fining Co. (Wyo. 1944) 146 P. 2d 738, 748.
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"The questions certified present two facts— (1) The
neghgence of the railroad was the immediate cause
of the destruction of the property. (2) The prop-
erty was placed by its owner near the right of way
of the railroad, but on the owner's own land. The
query is made in the first two questions whether
the latter fact constituted evidence of negligence of
the owner to be submitted to the jury. It will be
observed, the use of the land was of itself a proper
use—It did not interfere with nor embarass the
rightful operation of the railroad. It is manifest,
therefore, the questions certified, including the third
question, are but phases of the broader one, whether
one IS limited in the use of one's property by its
proximity to a railroad; or, to limit the proposition
to the case under review, whether one is subject in
its use to the careless as well as to the careful opera-
tion of the road. We might not doubt that an im-
mediate answer in the negative should be given if
it were not for the hesitation of the Circuit Court of
Appeals evinced by its questions, and the decisions
of some courts in the affirmative. That one's use
ot his property may be subject to the servitude of
the wrongful use by another of his property seems
an anomaly. It upsets the presumptions of the law
and takes from him the assumption and the freedom
which comes from the assumption, that the other
will obey the law, not violate it. It casts upon him
the duty of not only using his own property so as
not to injure another, but so to use his own property
that It may not be injured by the wrongs of anothernow far can this subjection be carried.? Or, confining
the question to railroads, what limits shall be putupon their immunity from the result of their wrong-
ful operation.? In the case at bar, the prop-
perty destroyed is described as inflamable, but
there are degrees of that quality; and how wrongful
must be the operation. In this case, large quamities
ot sparks and 'live cinders' were emitted from th-le
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passing-engine. Houses may be said to be inflam-

mable, and may be, as they have been, set on tire

by soarks and cinders from defective or carelessly

handled locomotives. Are they to be subject as well

as stacks of flax straw, to such lawless operation?

And is the use of farms also, the cultivation oi which

the building of the railroad has preceded .?^
Or is

that a use which the railroad must have anticipated

and to which it hence owes a duty, which it does not

owe to other uses.? And why.? The question is

especially pertinent and immediately shows the

rights of one man in the use of his property cannot

be limited by the wrongs of another. The doctrine

of contributory neghgence is entirely out of place.

Depart from the simple requirement of the law, that

every one must use his property so as not to injure

others, and you pass to refinements and confusing

considerations. There is no embarrassment m the

principle even to the operation of a railroad. Such

operation is a legitimate use of property; other

property in its vicinity may suffer inconveniences

and be subject to risks by it, but a risk from wrong-

ful operation is not one of them.

The legal conception of property is of rights. When

you attempt to limit them by wrongs, you venture a

solecism. If you declare a right is subject to a

wrong you confound the meaning of both. It ^/^it-

ficult'to deal with the opposing contention. There

are some principles that have axiomatic character.

The tangibility of property is in its uses and the

uses by one owner of his property may be hmited by

the wrongful use of another owner of his, is a con-

tradiction. But let us pass from principle to au-

thority.

Grand Trunk Railroad Company v. Richardson, 91

U S 454, was an action for damages for the destruc-

tion of a sawmill, lumber shed and other buildings

and manufactured lumber, by fire comm.unicated by
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a locomotive engine of a railroad. Some of the
buildings were erected in part on the company's
land near its tract, and the railroad company re-

quested the court to charge the jury that the erec-
tion of the buildings or the storing of lumber so
near the company's track, as evidence showed, was
an improvident or careless act, and that if such lo-

cation contributed in any degree to the loss which
ensued, then the plaintiffs could not recover, even
though the fire was communicated by the railroad
company's locomotive. The court refused the re-

quest and its action was sustained. Mr. Justice
Strong, speaking for the court, said, 'Such a loca-
tion, if there was a license for it (it not then being
a trespass), was a lawful use of its property by the
plaintiffs ; and they did not lose their right to com-
pensation for their loss occasion by the negligence of
the defendant. (Cook v. Champlain Transp. Co.,
1 Den. 91 ; Fero v. Railroad, 22 N. Y., 215.'

In Cincinnati R. R. Co. v. South Fork Coal Co.
139 Fed Rep 528, 530, there was the destruction
of lumber placed on the railroad's right of way by
permission of the railroad. It was destroyed by
fire occurring through the negligent operation of
the railroad's trains. Contributory negligence was
urged against the right of recovery. The court (Cir-
cuit Court of Appeals for the Sixth Circuit), com-
menting on the cases cited by the railroad said : 'But
insofar as the opinions go upon the theory that a
plaintiff must lose his right of compensation for the
negligent destruction of his own property situated
upon his own premises because he had exposed it

to dangers which could come to it only through
the negligence of the railroad company, they do not
m.eet our approval.'

After citing cases, the court continued, The rights
of persons to the use and enjoyment of their own
property are held upon no such tenure as this. The
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principle would forbid the use of property for many

purposes if in such proximity to a railroad tract as

to expose it to dangers attributable to the negligent

management of its business.' Other cases might be

adduced. They are cited in Thompson on Negli-

gence Sec. 2314, and Shearman and Redfield on

Negligence, Sec. 680, for the principle that an owner

of property is not limited in the uses of his property

by its proximity to a railroad, or subject to

other risks than those which come from the

careful operation of the road or unavoidable ac-

cident.

The first and second questions we answer in the

negative, and the third question in the affirmative.

LeRoy Fibre Co. v. Chi. Mil. & St. P. Ry, 232

U. S. 340; 348.

In the case of Cincinnati R. R. Co. v. South Fork Coal

Co., 139 Fed 528, 530, quoted in the foregoing opinion,

the 'facts were; plaintiffs lumber which was destroyed

had been placed on defendant's right-of-way by its con-

sent.

"MEMORANDUM OPINION

Defendants in their arguments and briefs have an-

alyzed the law and the evidence and their position in

short is this:

1. That the Court cannot find causation or negli-

gence without piUng an inference on an inference—and

this is contrary to law.

2. That the facts do not tend to exclude other theories

of the cause of the fire in question.

3. That evidence of other fires should be restricted
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to showing notice and dangerous conditions and cannot

be considered a question of causation or negligence.

4. That defendant Chicago Bridge & Iron Company
is an independent contractor and Fegles Construction

Company cannot be held liable.

Court after Court has misled and confused the rest

of us by the oft repeated statement that ^an inference

cannot be based upon an inference'. Even in cases where

the Court has correctly analyzed the facts and pointed

out why, in the particular case, a particular inference

could not be drawn either because a prior inference was

illogical or a following inference too remote, still the

Courts in the end have sought some mysterious support

for their conclusions by repeating over and over again
—'an inference cannot be based upon an inference'.

Counsel bases his argument upon three Montana cases

and one from the Supreme Court of the United States.

Let us therefore examine these cases and see what they

say.

In the case of U. S. v. Ross, 92 U. S. 281, 23 L. Ed.

707, the Court found that the Court of Claims was not

justified in its conclusion, and held that 'because the

claimant's property was captured and sent forward by

a military officer, and there is an unclaimed fund in the

treasury derived from sales of property of the same kind,

a court is not authorized to conclude, as a matter of law,

that the property was delivered by that officer to a

treasury agent, that it was sold by the latter, and that

the proceeds were covered into the treasury'.

The Court held that the inferences indulged in were

nothing more than conjectures and that the law does not
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permit a decision to be made on remote inferences. The

Court, in spite of language used, rather than denying that

an inference may be based upon an inference, says that

that may be done when there is a connection between the

fact out of which the first presumption arises and the

fact sought to be established by the dependent presump-

tion. The Court is careful to point out that the lower

Court based its decision on a presumption of law and not

on a finding of fact, and then holds that such presump-

tion was not warranted and could not supply the proof of

independent and substantive facts. It is obvious that

the Ross case cannot be authority for the sweepmg state-

ment that 'an inference cannot be based upon an in-

ference'. The Supreme Court itself analyzed the Ross

case in the case of Knickerbocker Life Ins. Co. v. Pend-

leton, 115 U. S. 339 at 347, and disposed of it by saymg

that the findings of fact were insufficient to establish

the conclusion.

Cousel next relies on Fisher v. Butte Electric Ry. Co.,

72 Mont. 594, 235 Pac. 330. The Court did in fact say

that one inference cannot be drawn from another in-

ference nor from a presumption. The statement must be

analyzed in the light of the particular case. From a

reading of the case it is obvious that the statement had

no rightful place or function in the decision. The Court

had previously held that the inference that the 'plaintiff

must have been lying on the crossing at least from the

time the car left the bottom of the grade, 200 feet or

more away' was mere speculation without evidence to

justify it, and that an inference that the motorman was

negligent in failing to keep a proper lookout could not be

based UDon that prior speculation. If the Court's state-

ment means anything, it means that an inference cannot
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be drawn from an inference which is assumed by specula-
tion or conjecture.

That this is what the Court meant is further es-
tablished by its citation of the case of Kern v Payne 65
Mont. 325, 211 Pac. 767, one of the cases relied on by
counsel here. The simple point in that case is that in-
ferences may not be drawn from nor based upon other
unjustifiable or remote inferences having no basis in
fact. The Montana Court then made the statement that
one presumption cannot be based upon another pre-
sumption. I fail to see the relation between that state-
ment and the Court's previous discussion pointing out
the insufficiency of facts upon which to base an in-
ference. And its relativity is more obscured by the
Court's citation of the case of Looney v. Metropolitan
Railroad Co., 200 U. S. 480. That case held that neg-
ligence of a defendant will not be inferred from the
presumption of care on the part of the plaintiff. Such
a point is not in issue here.

The final case relied upon by defendants is that of
State v. Blaine, 45 Mont. 482, 124 Pac. 516. That case
IS not authority for the position of the defendants here
There the Court held that it is not necessary for a trial
court to instruct a jury as to what an inference is not.
In making its decision on that point the Court assumed
that the requested instruction 'an inference cannot be
founded upon another inference' was correct as an ab-
stract rule. It is interesting to note that the Court re-
fers twice within eight lines to the fact that it is merely
assuming that such a statement as embodied in the
request is correct. In other words it refused to say that
such a statement is correct.

From all of these cases it is obvious that the broad
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statements of the Court must be fitted into the particular

facts of each case in order to determine the real mean-

ing to be attributed to such statements.

The question here considered is not discussed in any

Montana case of which I am aware. Cases, among

many, which do consider the matter and analyze the

question are: Gypsy Oil Co. v. Ginn, 3 Pac. (2d) 714,

Paiva V. California Door Co., 242 Pac. 887, and West

Coast Life Ins. Co. v. Crawford, 138 Pac. (2d) 384.

The correct rule is that inferences may be based on

facts whose determination is the result of other m-

ferences, so long as the first inference is based on such

evidence as to be regarded as a proved fact and the con-

clusion reached is not too remote.

I might say further that Counsel's argument is also

based on a misconception of the evidence and facts be-

fore the Court. For example, counsel contends that

the Court must rely upon an inference to fmd that the

rivet 'G' was heated in a forge. That is not so. Counsel

admitted and stipulated in open court that this rivet

'G' had been heated in a forge.

Counsel's second point is that the facts do not tend

to exclude other theories of the cause of the fire m ques-

tion It is true that in a circumstantial evidence case

the circumstances must not only establish the case m

question, but also tend to exclude the 'other conclusions

.

It should be pointed out that the 'other conclusions or

theories' must be such as themselves can reasonably be

drawn from the circumstances and defendant's reference

to 'any number of other possible causes such as a cigar-

ette, arson, etc' can only be considered in the light of

the facts and circumstances of the case.
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In other words, in a circumstantial evidence case such

as this, plaintiff is not required to conjure up mere

possibilities or set up straw-men just to knock them
down. Plaintiff did not have to produce evidence that

the fire in question was not started by an atomic blast

— there just are no circumstances from which it could

reasonably be inferred that the fire started from an

atomic blast.

Defendants' main argument in this connection is that

in order to find for plaintiff it must be found as a fact

that rivets T' and 'G', or either of them, started the fire.

Defendants then argue that the circumstances do not

tend to exclude the theory that rivets 'F' and 'G' were

among the rivets stacked on the platform as testified to

by the witness McCloud and that said rivets fell into the

fire after it started. I think counsel is wrong. The
circumstances not only tend to exclude the theory that

said rivets fell into the fire after it started, they do in

fact exclude such theory. Let it be remembered first

that defendants stipulated that rivet 'G had been heated

in a forge and that rivet T' could have been so heated,

and the Court has found that T' was so heated. Then
consider that while the witness McCloud testified as to

seeing rivets stacked on the platform, he refrained from

describing the appearance of said rivets. Further it is

pointed out that in the riveting operation, a receptical

was provided for hot rivets that had been rejected. Next

consider the utter stupidity and actual impossibility of

stacking hot rivets on the wood platform. Under these

facts and circumstances it could not even be imagined

that the rivets T' and 'G' were among those seen by

the witness McCloud stacked on the platform.

The only logical explanation is that rivets ^F' and 'G'
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found their way to the place where they were discovered

at the time the fire started. Counsel suggests that they

may have been dropped after the fire and burned their

way through the debris to the bottom, and bases that

argument and hypothesis on the testimony of the wit-

ness Webb. Webb's testimony is not clear. His answer

to the question of whether a heated rivet dropped after

the fire would not immediately burn through all the

material and down to the concrete floor was 'not neces-

sarily immediately'. It might be argued that the answer

implies that it would eventually and that the circum-

stances therefore do not tend to exclude such a theory.

But Webb's answer is just his opinion, and that m the

face of facts which establish that rivets 'A' to 'E' in-

clusive were heated rivets and that they did fall into

the debris after the fire and did not burn their way to

the floor. Under all the facts and circumstances^ it

would be speculation and guess to find that rivets T'

and 'G' were dropped after the fire and burned their way

to the floor. The facts and circumstances tend to ex-

clude such a theory.

Defendants also argue that the time elapsing from the

time the rivets must have been dropped and the fire

was discovered was so great as to negative the fact that

the fire was started by a rivet. But there is no other ex-

planation of the fire and while that would not be suf-

ficient to justifv a finding we do know that fires smolder

for hours and days even, and when that is considered

with all the other facts and circumstances the only rea-

sonable and logical answer is that the fire was thus

started.

Defendants' last argument in this connection is that

the facts do not tend to exclude spontaneous combus-
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tion as the cause of the fire. Here again defendants are
relying on the opinion of a witness in answer to a general
question not directed to the particular facts of the case.
That witness testified that it was very unlikely that
spontaneous combustion would occur in ^'forms which
had been oiled in a confined space with canvas thrown
over them.' The witness had previously testified that
the situation existing on plaintiffs work at the close of
the day on July 16th was such that spontaneous com-
bustion would not occur. Once again it appears to me
that all the facts not only tend to exclude the theory of
spontaneous combustion, but do in fact so exclude it. The
question put to the witness was itself merely a general
speculative question and the answer of necessity is

speculative. A consistent logical theory cannot be
eliminated by such speculation.

In connection with this argument it is contended that
the circumstances must eliminate all other possibilities
and the case of Olsen v. Montana Ore Purchasing Co
35 Mont. 400, 89 Pac. 731, is cited as authority. The
case is not authority on the point. The holding was
that the facts were insufficient to show negligence and
the Court merely points out that under the facts other
possibilities could as well be suspicioned or conjectured
as negligence. 32 C. J. S. 1101 is cited also to support
the position of defendants. The quotation from the
above citation is in fact contrary to defendants' position,
and is as follows

:

The circumstances must, of course, agree with and
support the hypothesis which they are adduced to
prove; but circumstantial evidence is not sufficient
to establish a conclusion where the circumstances
are merely consistent with such conclusion, or
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where the circumstances give equal support to in-

consistent conclusions, or are equally consistent

with contradictory hypothesis. * * * * It is asserted

by a number of authorities that a conclusion is not

supported by circumstantial evidence unless the

facts rehed on are of such a nature, and so related

to each other, that no other conclusion can fairly

or reasonably be drawn from them.'

Defendants ignore the last two words. The 'other con-

clusions' which must be eliminated are those which can

reasonably be drawn from the facts of the case — not

from mere possibilities dreamed up outside the evidence

of the case. One of the other cases relied on by defend-

ants clearly points this matter out. Shaw v. New Year

Gold Mines Co., 31 Mont. 137, 11 Pac. 51S. The Court

in referring to this question, said:

'Many other theories of the accident present them-

selves, which are equally deducible irom the iacts

disclosed by the record!.. (Emphasis supphed.)

Herness v. McCann, 90 Mont. 95, 300 Pac. 257 is not

in point at all. And Johnson vs. Herring, 89 Mont. 420,

300 Pac. 535, emphasizes the correct rule contrary to

defendants' contention by pointing out that in a civil

action based on circumstantial evidence the rule of

absolute exclusion does not prevail 'and it is sufficient

to make out a prima facie case if the plaintiff can show

the the injury is more naturally attributed to the neg-

ligence alleged than to any other cause which the evi-

dence might also tend to estabUsh'. (Emphasis sup-

plied.)

I believe defendants' third point is well taken — that

evidence of other fires under the same or similar circum-

stances is admissible for Umited purposes. This evi-
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dence established that defendants employed a method
of handling rivets which was dangerous, hazardous and
negligent

;
that a safe method was available to defend-

ants; that as a result of the method used many fires of
necessity occurred; that defendants had notice and
knowledge of these facts; for those purposes the evi-
dence has been admitted and considered by the Court.

Defendants' fourth point that the principal contractor
Fegles Construction Company is not liable for the neg-
ligence of the independent contractor Chicago Bridge &
Iron Company is not well taken — the proof was and
defendants admitted that the work performed was dan-
gerous and hazardous ; that a safe method was available

;

that injury to others was likely unless precautions were
taken; that precautions were not taken. Under these
facts and circumstances defendant Fegles Construction
Company cannot avoid liabliity.

The Court finds no merit in the arguments based on
assumption of risk and contributory negligence."
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